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Bar Associations and Judges 
|B preva the campaign preceding the recent elec- 
tions the Bar Associations of a number of impor- 
tant cities throughout the country made a special effort 
In fact, it 
has by now become a truism that this is one of the 


to help secure the election of able judges. 


4 most important and pressing tasks which these asso- 
ciations should undertake; also that it is one to be un- 
dertaken in the face of no matter how frequent dis- 
couragements. The assistance in question generally 
took the form of indorsement of fit candidates at 
primaries, followed by indorsement of the most capable 
men on both tickets at the regular election. In Chicago 
nine out of the fourteen men recommended by the 
Bar Association were successful in the recent contest: 
the County Judge and the Probate Judge and seven out 
of twelve of the municipal judges. In addition, the 
association in that city got together a little army of 
about 300 lawyer volunteers and sent them to watch 
the proceedings at the polls in some of the city wards 
in which election corruption has been more or less the 
rule for many years. This group had as its chairman 
Mr. Urban A. Lavery. The reports from the volun- 
teers are coming in and they may throw some inter- 
esting lights on the conduct of the election. 

The entire judicial ticket of The Cleveland 
Bar Association was elected Tuesday, November 2, 
1926, by the voters of Cuyahoga County. Only one 
f the Bar Association’s candidates—Juvenile Judge 
Harry L. Eastman—experienced any difficulty in 
The others were all elected 
Eastman was elected by a 
The candidates endorsed 


vinning his election. 

large pluralities 
lurality of 3,500 votes. 
by the Bar Association who were elected include 
Manuel Levine, Court of Appeals (unopposed) ; 
Thomas M. Kennedy, Walter McMahon, James B. 
Ruhl, Samuel H. Silbert and Harrison W. Ewing, 
f the Court of Common Pleas; George S. Addams, 
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Probate Court, and Harry L. Eastman, Juvenile 
and Insolvency Court. 

The Cleveland Bar Association has been mak- 
ing these campaigns since 1921 and has been very 
successful. Each year the Association conducts by 
mail a referendum on judicial candidates, the as- 
pirants receiving the highest number of votes being 
declared the endorsees of the Association. The 
President then appoints a Campaign Committee. 
This Committee carries on activities to advise the 
people of the names of the candidates endorsed 
by the Association and it raises by contributions 
money sufficient to pay the expenses of the cam- 
paign. 

One of the most effective activities carried on 
by the Campaign Committee was done by mail. 
Employees of the Campaign Committee called 
every member of the Association listed in the clas- 
sified Cleveland Telephone Directory and asked 
him to write 50 personal letters to his very close 
friends, requesting them to vote the judicial ticket 
of the Association and to ask their friends to do 
likewise. A number of cards containing the names 
of the endorsees of the Association were en- 
closed. The Campaign Headquarters multi- 
graphed the letter and attended to the mailing 
whenever so requested. A letter thus mailed on the 
stationery of a lawyer, over his signature, has a 
great influence. Many thousands of people were 
reached in this way. 

On the day before election, 100,000 pamphlets 
—in the interest of the judicial candidates—and a 
ticket containing the names of the Association’s 
endorsees, were distributed in 100,000 homes in the 
suburbs and in the city of Cleveland. Several hun- 
dred thousand campaign cards, bearing the names 
of the endorsees, were distributed. Advertisements 
were inserted in all the English papers and foreign 
language papers published in Cuyahoga County, 































































The “Flexible Tariff Case” 

HAT is known as the “Flexible Tariff Case” (J. 

W. Hampton Jr. vs. United States) was argued 
in the U. S. Court of Customs Appeals on Nov. 6, on 
appeal from a decision rendered last spring by the 
Board of General Appraisers, now the U. S. Customs 
Court. The case reached the latter body on protest 
against the Collector’s assessment of duty. It involves 
an interesting and very important point as to the con 
stitutionality of the provisions of the act in question 
which empower the President to proclaim such changes 
in classification or increase or decrease in rates of duty 
as, after investigation, he shall find necessary in order 
to equalize the cost of production of articles here and 
abroad (Sec. 315). In pursuance of this authority the 
President made or caused an investigation to be made of 
the comparative costs of production of barium dioxide 
in Germany and the United States and on the basis of 
the findings proclaimed an increase in the rate from 
four to six cents a pound. 

Certain importers whose imports had been 
sessed on this basis thereupon attacked the proclama- 
tion before the Board of General Appraisers on the 
ground that “it was and is void and unconstitutional 
because done under an illegal delegation to the Ex- 
ecutive Department of the power to legislate in violation 
of Article I of the Federal Constitution, and further, 
because it was done in violation of Section 8 of said 
Constitution, which vests in the Congress of the United 
States alone the power to tax.” However, the Board 
sustained the constitutionality of the in an 
opinion handed down by General Appraiser McClelland 
General Appraiser Sul- 
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section 


1 
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and a concurring opinion by 
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ing extract from the first named opinion 


At this point it becomes pertinent 


there was in thus empowering the Pre 
I g 


and proclaim a rate of duty a 
power and a delegation of the power 
of the Constitution of the 
It is our view that the 
President was definite and 
his discretion provided the purpose 
him with such power was faithfully 
is of course to be presumed the purt 
faithfully executed. Before determini 
proclaim any change in the rate of 
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the President was required to find the 
in the Ur 
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Germany on barium dioxide after inve 
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upon the proofs presented and the facts 
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difference in c 
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the tariff law in « 
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finding was that the actual difference w 


having so found there remained 
the rate of duty he should 
claim imported barium dioxide shot 
the expiration of 30 days from the dat 
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ibroad (citing rious economic authorities) He 
therefore concluded that 
Any generalization from such varying factors, how- 
ever intelligently and painstakingly arrived at by execu- 
tive authority, must, in the nature of the case, be largely 


a matter of individual opinion and judgment. As all the 
factors which make up the findings are themselves variable 
and uncertain it is impossible that the generalization from 


greater certainty or be any more than 
n like the finding of damages, in tort, 


them could atta 
a rough approximati 





by a jury. 

No amount of administrative findings by the most 
brilliant and staking Tariff Commission (which their 
published reports under section 315 show the commmis- 
ion to be) can render certain a legislative rule, declaring 
a policy for the future, which depends upon such factors 
nevitably fluctuating from day to day. Nothing can be 
made certain which inherently involves uncertainty. 


He then proceeded to analyze and differentiate 
ertain cases from the one at bar, showing that the 
easily ascertainable facts on which Congress condi- 
tioned the exercise of certain powers furnished no 
precedent in the present instance, and after further dis- 
ussion reached the conclusion that: 


This should clearly demonstrate that the complicated 
uasi-judicial form of the novel process here provided 
for, before and by the Tariff Commission (an arm of the 
Executive) for determining differences in production costs, 
as to such articles as they, in their discretion (or upon 
the President’s suggestion), shall choose to so determine, 
as a result of ch hearings as they shall have, plus the 
results of such necessarily ex parte investigation as they 
nust employ, plus a further discretion to the President 
to follow their findings, and declare the equalizing tax, 
or not, as he sees fit, after consulting others if he desires, 
nd later to revoke the proclaimed rates when he so de- 
ides, is nothing more than a complicated machinery for 
the taxation of the citizen by executive judgment and 





discretion and as such plainly an unconstitutional dele- 
gation of legislative power. 


He then proceeded to discuss the question whether 
a tax which “upon its face” is levied for protection is 
within the taxing power of Congress, stating the issue 
thus: 


Moreover, the plan before us is beyond the power of 
Congress even if it is not held to be an illegal delegation 
of legislative power, for it purports upon its face to make 
a levy for a private purpose. It can not be denied that 
a tariff based upon differences in foreign and domestic 
production costs executes a frankly declared protective 
policy. Let this phase of the issue be clearly stated. It 
is whether the levy itself, laid ostensibly for what we call 
“protection,” and frankly not for the purpose of raising 
revenue, falls within the definition of the term “tax,” 
levied to pay the debts and provide for the common de- 
fense and general welfare of the United States, for which 
alone authority is given to Congress. 

His discussion leads to the conclusion that the 
provisions are unconstitutional on this ground also, 
though the practical impossibility of attacking a pro- 
tective act which does not carry this as principal object 
“on its face” does not appear to be challenged. He con- 
cluded with the following criticism of the majority 
view: 

If the majority conclusion is right, the Congress, by 
declaring a few general principles of taxation, can abdicate 
the substance of its legislative trust over that entire sub- 
ject and pass its representative responsibility over this 
power to destroy, to bureaus and commissions (fortified 
by presidential proclamation); thus leaving the people, 
their business, and their property entirely at their mercy, 
and necessarily without court review of their taxing dis- 
cretion. This, in my opinion, is not the American form 
of representative Federal Government which the Consti- 
tution established; at least not the kind I was brought 
up to believe in. 
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ISLAM AND THE OREGON PUBLIC SCHOOL LAW 


he Learned Sheik, Muhammad Bekhit, Former Grand Mufti of Egypt, Prepares a “Fetwa” 
Setting Forth Superior Rights of Education of Children Possessed by Muslim Par- 
ents as Against the State—Mother’s Authority Comes First During Impres- 
sionable Period—Views of Sheik Mahmoud Ibrahim 
and Dayton Trial 





Arabic Press 





¢¢]MITATION is the sincerest flattery. Why 
should we when in all essentials you are copy- 
ing us?” This was the quick retort which 
} I received from one of the Sheiks of Al Azhar 
when I asked him whether his collegiate mosque 
contemplated becoming part of the great Euro- 


a A 


peanized Royal Egyptian University. But after 
having dealt me this body blow he added: “You 
and I are friends of long standing. You know the 


East too well to have asked me this question un- 
less you are ruminating about something. Sit 
down and let us have a heart to heart talk.” And 
so we did. When I left him the evening star was 
twinkling. It seemed to wink furtively at me and 
then again to whisper in my ear, with tantalizing 
emphasis, those words of Oliver Goldsmith which 
proclaim that: 

“Truth from his lips prevail’d with double sway, 
And fools who came to scoff remain’d to pray.” 


ni ae et 


It was, however, very unfair of Venus to play 
§ such pranks upon me. I love the East with a 


j fondness that binds me to her with hoops of steel. 
: [ really had not “come to scoff” although I did 
: remain “to pray.” 


Nor was this the first time that Sheik Mah- 
moud Ibrahim and I had discussed the problem of 
education. We had already gone over the subject 
yn other occasions. Some three years ago we had, 
in fact, considered a concrete proposition, that of 
the Oregon Compulsory Public School law. I was 
} very much interested in the issue opened up by 
} this enactment. It forbade parents from sending 
their children between the ages of 8 and 16 years 
to what are known as parochial or denominational 
schools. I wanted to get the reaction of Al Azhar 
to such a statute. I, therefore, took up the matter 

1t with one but with several Sheiks, among whom 
was my interlocutor. He knew that I had sub- 
itted the Oregon law to Sheik Muhammad Bek- 
hit, the former Grand Mufti of Egypt, and that the 
= fetwa delivered to me by that distinguished Doctor 
f Laws had carefully gone into the subject. Sheik 
Mahmoud Ibrahim therefore lit right into me and 
irried the war not into Africa but into America. 
‘Your ideas about education are radically wrong,” 
iid he. “You subordinate the family to the State. 
You forget that parents have paramount rights. I 

yw that you told me that your High Court has 
ullified that foolish law we discussed three years 
xo. But I cannot take much stock in schools 
hich turn out such stupid legislators.” 
I did my best to get my friend to see our view 
int. He listened with great courtesy and re- 
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3y Hon. Prerre CRABITES 
Judge of the Mixed Tribunals, Cairo, Egypt 


plied: “You have told me that you are preparing 
a paper for one of your American magazines. Do 
not, therefore, waste your time in attempting to 
convert me to your ideas. Let your readers un- 
derstand our way of looking at things. Put Sheik 
Muhammad Bekhit’s fetwa before them. Let them 
read it in full. Tell them what is meant by a 
fetwa. Let them judge from the complete text of 
that document how Islam handles the problems 
which confront you.” 

I feel that I must comply with the request 
thus made of me. It would be a work of super- 
erogation to give a definition of the Arabic word 
“fetwa.” All who are interested in the East under- 
stand that the term applies to what I might describe 
as a reasoned professional opinion given by an Alim 
or Muhammadan jurisconsult upon a question of 
Islamic law. Sheik Muhammad Bekhit was not 
only for years Grand Mufti of Egypt, but he is 
universally revered for his high character and out- 
standing scholarship. A fetwa signed by him is, 
therefore, a pronouncement of transcendant merit. 
Muslim practice requires that a fetwa consist of a 
specific question and of a categorical answer. | 
shall, therefore, submit the inquiry and the reply 
elicited by it. Here they are: The latter exhales 
the perfume of the East, crystallizes the civilization 
of the Orient and puts us into touch with principles 
which should make us stop and think. 

Question : 

“To His Eminence the learned Sheik Muham- 
mad Bekhit, former Grand Mufti of Egypt: 

“Pierre Crabités has the honor to submit to 
your Eminence the following questions. It is asked 
that a reply be given to them: 

“‘Under Muhammadan law has a father or 
guardian the right to send his children or wards to 
any school chosen by him where the curriculum 
contains naught contrary to his religion, good 
morals or the public polity of the state?’ 

“*May the State or any public authority validly 
prevent the father or guardian from exercising this 
right ?” 

“PreRReE CRABITES.” 

Cairo, June 9, 1923. 

(Original signed.) 
Answer: 

“In the name of Allah, the Clement and the 
Merciful. Allah alone be praised. Prayers and 
Salvation for Him since Whose coming there have 
been no Prophets. 

“Having taken cognizance of the two preceding 
questions we declare that the principles of Muslim 
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law vest the right of the education of a minor in 
his or her uterine relations, the whole as herein- 
after provided. ‘The reason for this is that minors 
are unable to look after their own interests. The 
lawmaker has, therefore, enquired into the matter. 
Islamic jurisprudence and the Doctors of Muham- 
madan law have accordingly very properly insisted 
that the education of the minor who has not reached 
the age of reason must be confided to the relatives 
best qualified for looking after his or her needs, 
that is to say to the women of his or her maternal 
stock. First in this category comes the mother 
herself, as was decided by the Prophet Himself 
may Allah bless him and proclaim him—when a 
woman came before him and said: ‘O Messenget 
of Allah, this is my son whom I have sheltered in 
my womb, rocked upon my knee and nourished at 
my breast. His father has divorced me and wishes 
to take my child from me.’ The Prophet—may 
Allah bless Him and proclaim Him—-said unto her: 
‘Your right primes that of your husband unless you 
contract a second marriage.’ 

“And next in order comes the grandmother, 
the mother of the mother, as is shown by the fol 
lowing case in point: Omar—may he be in the 
good graces of Allah—in divorcing his wife Djanila, 
daughter of Assem, departed with his son Assem 
The child’s grandmother, the mother of Djanila, 
overtook Omar and seized the boy. The grand 
mother and father thereupon submitted their grie\ 
ance to Abou Bakr Al Saddiq—may Allah be satis 


fied with him—and he said unto Omar: ‘do not 
interfere between him and her for her saliva is 
better for him than any honey or nectar that you, 


Oh Omar, may give him.’ And the child was forth- 
with delivered to his grandmother. All of this took 
place in the presence of the Companions of the 
Prophet. And this right passes in like manner to 
the female relatives of the maternal stock of th« 
mother according to the order of succession estab 
lished by Muslim law. 


] ; 
I 


“In default of female relatives of the maternal 


branch the right of education passes to the consan 
guine relatives of the masculine sex. In the first 
rank come the ascendants, that is to say, the father, 
the grandfather (father of the father) the german 


brothers, the consanguine brothers, the german 
nephews, and the consanguine nephews, etc., etc 
“Tf there be several relatives who thus have the 
right;;of: educating the child preference must be 
given first to the most capable, secondly to the 
most pious and thirdly to the eldest. All of the 
foregoing applies to the child who has not reached 
the age of reason. This is fixed for boys at the age 


of seven and for girls at nine. This additional 
period is decreed for girls in order to enable them 


to understand how to keep house 
“Once the minor, boy or girl, attains the age 
of reason he or she must be confided to the father. 


If this parent refuse to accept this charge he may 
be constrained to assume it because the child has 
rights which its father must respect. If the minor 
be a boy who has attained the age of reason it is 
necessary that he acquire such knowledge as may 
be useful for him in respect of his religion and in 
order to prepare him for the battle of life. Should 
the child be a girl the father is called upon to give 
her this self same instruction and also to preserve 
her and care for her. It is clear that the father is 
best able to fulfil this duty. Should he have passed 


away the child’s paternal grandfather is charg 
with this responsibility. The same principle, 
word, is applied as that set forth in respect 
child who has not attained the ag reas 

“All this is primarily taken from the wo: 
of Allah as expressed in His Holy Book which 
the Quran. It is there decreeed that relatives 
general, whether they be or be not consanguin 
enjoy in virtue of the right of relationship a priorit 
in respect of the administration of all the eres 
of the minor, whether they be pe: yt 
wise. So has Allah written, ordained and idge 

“The State therefore has no power over 
minor as long as there be a relativ: ho fulfils the 
the foregoing requirements. 

“Tf there be no such relative the attributes 1 
question become vested in the sovereign, for the 
head of the State enjoys a genet right in regat 
to all who owe him allegiance. The right of rela 
tives is however special and not general. It 1s spe 
cial because it applies simply and to the exe 
cise of parental authority over specific relative 
[he revered verse shows that the special guardian 
ship flowing from ties of relati hip primes the 
general tutorship of the sovereig: It t efore fi 

© or in his 


lows that the father of a mino 


legal guardian chosen from am 


i 





the child takes precedence ove e SOV 
all matters affecting the educatio1 nd 
of the child. 

“The reason for the existence of parental au 
thority over the child being tl the minor is 
unable to look after its own interé it follows tha 
it is the duty of the father or guardian to give the 
ward an education which will eneficial to the 
infant. The father or guardian therefore is prohi 
ited from giving his pupil an education which might 
or could vitiate his morals, teach | unything cor 
trary to his religion, or which is opposed to the 
public polity of the State. 

“From the foregoing principle s that 
under Muhammadan law auth : sted in the 
father or guardian of a minor t nd his child o1 
ward to whatever school he may elect in order that 
the minor may there learn all sciences which are 
not contrary to the religion of t nfant, to moral 


ity or to public order. 
“Neither the State nor any 
under Muhammadan law valid! 


authority may 
revent the father 


or legal guardian of the child bs girl fron 
exercising the rights herein bef ed.” 

1 Al Radah 1341 (corres; ge to June 15 
1923 ) 

(Original signed and sealed) M AMMAD BEK 
HIT, former Grand Mufti of Egypt 

As soon as I had finishe f this 
fetwa I reread the opinion hat vn by the 
Supreme Court of the United States in the Oregor 
school cases. And then an idea struck me. It was 


this I shall submit this deci 
moud Ibrahim and hear what 
I was afraid to trust my Aral 


so I had a competent translat 


My Muhammadan friend liste: 
attention. He interrupted the 1 
and had him go over certai 
time. When the task had beer 
arose, took the interpreter by 


him and walked with him towa! 


¢ 
t 
“tain 
tain 


S101 to Sheik Mal 


reader once or twic 
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iat he could unburden himself. I therefore dis- 
issed the t man. As soon as the latter had 
ft, Sheik Mahmoud Ibrahim turned towards me 
Judges would never 
hey talk of the 
business,’ and they 
Vangile (meaning 
e Bible | say something about guarantees 
1inst the vation of property without due 
cess of law yme such jargon which I do not 





derstand a matter of money with you 
I tried my 
“a est to get the | gentleman to see that the Court 
had distinctly 1 that “the child is not the mere 
+ reature of tl State: those who nurture him and 
ne direct his dest have the right coupled with the 
rh duty tor gnize and prepare him for addi- 
la ial lig z however was: 
ne Then why t much about money and the law 
lining the iness of the teacher?” 
W hile urse, not agree with such 
’ yet hat I am able to follow the 
he Sheik’s angi ervation. I see in this Supreme 
Court decisio1 in this Muslin fetwa the con 
mentalities, the 
lash of two 1 the shock of two civilizations. 
| tempt to decide as between them. I ad- 
1! l¢ l i in yt cViT Justice McRey 
Ids I 1 \ ize to the logic of Sheik Mu 
h men are valiant 
hampions ¢ ir peopl Both of them have 
ought to their task an impartial mind, deep learn- 
ig and ana ng sense of equity. They have both 
| 4 reached the ! conclusio1 hey have traveled 
r ) ruth” as Bacon said “is the 
oht laughter of m<¢ Truth stands out in both defi- 
itions of pri! e because certain primary concep 
It is how- 
1 o ft followed by both 
‘hat chools_ that e is best able to gauge how 
I] I I iy be but how con- 
readers are fully 
traversed by the emi- 
Ti better to devote 
ra more especi ttenion to the Islamic train of 


(;,0d s wishes ive not consuited 


ammad Bekhit irgum 


ed by the Mus- 
I t recall t my n ind the philoso- 
hy of Aristot hope that my love for the East 
is not enti1 iped out my classical training. I 
ect in asserting that 
hich so stoutly de- 
EK tended the pri f the fam \t all events the 
rinciples enu ted by Sheik Muhammad Bekhit 
a doctrine which is against 
the present current of Western thought. 
int out how, in ancient 
me, law, 1 n and administration emanated 
1 towards one end. 
hat center v the imperial will and that end was 
ersal dot ! Nor shall I seek to show, as 
Hill d it] nastery, how the 
Empire, how this 
territorial sov- 

t wed by the age of 
utism a1 iccessively by that of revolution 
l be supplanted by the 
I shall, on the con- 
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the American colonies were recognized as free, sov- 
ereign and independent states the Civil war con- 
verted our constitution into an indestructible union 
of indestructible states. In a word in America the 
tendency is towards centralization. The states may 
no longer claim to be able to nullify*a law of Con- 
gress, suffrage has ceased to be solely within the 
control of the several commonwealths and a man’s 
thirst may not now be quenched except according 
to regulations edicted at Washington. The Orient, 
on the contrary, in accepting the family as the unit 
of society and in adhering to the mother and the 
father as the primary sources of authority in all 
that concerns the welfare of the child is holding 
out against centralization, legislative tutelage and 
bureaucratic pin-pricking. 

But I read tar more into this fetwa than the 
mere preservation of the sacred prerogatives of 
mother and father. I see in it abounding proof of 
the exalted position given by Islam to woman. I 
am writing this as a man who knows that Anglo- 
Saxon civilization was formed in a mould which 
takes its cue from the principle affirmed by Black- 
stone that “the very being or legal existence of the 
wife is suspended during marriage or at least is 
incorporated and consolidated in that of her hus- 
band”, This means that except in so far as our 
legislator may have interfered, an American wife is 
both a blotting paper which absorbs her husband’s 
words and a phonograph which recalls her master’s 
voice. This has, I know, been changed but the 
starting point is there. The basic formula is as | 
have given it. If a woman is proud of her Anglo- 
Saxon lineage she should be willing to accept all 
that goes with it. The Muslim wife however need 
not be ashamed of her forbears. There is therefore 
in respect of woman’s status a radical difference 
between what I might style the intuitive, subcon- 
scious and hereditary viewpoint of the two civiliza- 
tions, the one represented by the distinguished 
Associate Justice and the other typified by the 
erudite former Grand Mufti. 

For a moment or two I was somewhat non- 
plused by the division of authority between the 
maternal and paternal lines so punctiliously insisted 
upon by Islam. It seemed to me to be somewhat 
arbitrary. I had no difficulty in grasping why the 
mother was given precedence over the father in 
respect of the child of tender years. I followed the 
line of reasoning which led the Prophet of Islam to 
entrust to the father the minor who had attained 
the age of reason. I saw clearly why the grand- 
mother of a very young boy or girl was deemed to 
have a right superior to that of the father of such 
an offspring. I divined the motive why in other 
cases the grandfather had the first call. What flab- 
bergasted me nevertheless was the rigidity, the in- 
flexibility and the constancy of the rule which made 
the mother’s right carry with it as a corollary that 
of the women of the maternal line and the preroga- 
tive of the father beget a like attribute in favor of 
the men of the paternal branch. Seeing things 
through occidental spectacles it appeared to me 
that in all cases where the rights of the mother 
were deemed paramount there should be no inher- 
ent reason for excluding thé paternal grandmother 
or in the contrary instance for brushing aside the 
maternal grandfather. In a “word my Western 


trary, content myself with saying that if in 1783 
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point of view made it difficult for me to follow the 
line of cleavage so scrupulously traced. 

But I had lived too long in the East to stick 
to the glasses I brought with me from home. | 
discarded them and sought to study what was writ- 
ten in the light of the Rising Sun. I had an abiding 
faith in the common sense of the Prophet. I was 
aware of the fact that the Gospel according to Saint 
John teaches that the Saviour turned water into 
wine and that notwithstanding “this beginning of 
miracles,” the United States, in the twentieth cen- 


tury, followed Islam into the Prohibition camp 
where the Muhammadan world had been since 
A. D. 623. I knew that we now have woman 


suffrage and that we were thus imitating the Mus- 
lim emancipation of woman. I had read the Su- 
preme Court’s decision in the Oregon school cases 
and had learned from them that even if we favor 
centralization, standardization and _ polarization 
there are still judges not in Berlin but in Washing- 
ton who defend the supremacy of the family. | 
was therefore certain that what appeared to be 
arbitrary and capricious was really a logical deduc- 
tion from carefully thought out premises. 

My study of the difference between “personal 
law” and “territorial law” soon put me on the right 
track. My investigations made in that connection 
taught me that Islam tends to divide the inhabi- 
tants of a given geographical unit into water tight 
compartments each with its.own judicial essence, 
laws and officials. It therefore was relatively easy 
for me to perceive that this same principle of insu- 
lation was applied to the rights of the mother and 
of the father in reference to their offspring. Once 
this notion percolated into my cranium the rest was 
easy sailing. And here is how I recapitulate this 
phase of Muslim civilization. 

There is no fusion between husband and wife. 
Each has and preserves his or her own property. 
The same dominant postulate is applicable to father 
and mother. The mother is given the cream and 
the father the skimmed milk. I mean by this that 
the mother is accorded the control of the child 
when its mind is particularly plastic, malleable and 
impressionable. Saint Ignatius Loyola is reported 
to have said: “Give me the child until it is seven 
and you may have it forever afterwards.” I have 
seen no such statement in any recognized biogra- 
phy of the great Jesuit but the quotation has about 
it the ring of probability. Be that as it may the 
Oriental marries at so young an age that when Mu- 
hammad gave the mother control over the boy until 
he was seven and over the girl until she was nine 
the Prophet turned over loaded dice to the father. 
He meant to make the imprint of the mother upon 
the mind and soul of the child both deep and 
durable. To clinch this hegemony of the mother 
he did not propose that any of her in-laws, male or 
female, should have any chance to remove the spirit 
of her influence should death call her away. Hav- 
ing reached the decision that the mother’s person- 
ality should dominate what he considered the 
crucial and formative period of the child he carried, 
I repeat, his “Safety First” policy to the point of 
insuring this spiritual ascendency of the mother 
even in the event of her demise. But the founder 
of Islam did not deprive the father of his “last clear 
chance”. Muhammad may have given the child’s 


procreator skimmed milk but fair play required 
man be allowed to drink it without interference. 

I do not say that I approve of any such har 
and fast rule. My individual preference has not! 
ing to do with my bald recital of facts. I may | 





permitted however to point out it the 
which I have just set forth were defined over 1300 
years ago. We, of the West, have not Ss yet s 


systematized things. Our institutions 
how far the paternal authority goes or where th 
maternal control enters. We have f 
rule as to the allotment of children in the case o 


divorce. We introduce into such matters the ele 


ment of personal equation. I do not mean to imply 
aught in derogation of the impartiality of ow 
judges. I do not say that indigestion, insomnia or 
inadvertence may decide the fate of a child. I sim 


ply insist upon the radical difference underlying th 
social structure of Islam and that of Christendom 

The East works along lines of special fran 
chises, staked out preserves and reserved compart 
ments. I shall not attempt to elaborate this point 
I think that I have already said enough to make 
I do feel justified, however, in 
“personal law,” this distinction 
suzerainty and paternal do- 
purse from her 
the status 


my meaning clear. 
insisting that this 
between maternal 
minion, this segregation of a wife’ 


ints tor 


husband’s wallet, all of this accou1 





of woman in Islam. It explains the meaning of 
her veil. As I see things this flimsy filament is a 
symbol. As I read the psychology the Orient the 


lines of demarcation between man and woman, be 


tween the world and the harem, between the 
and the unseen is the inevitable complement of an 
economic structure which is foreign to the genius 


seen 





of the Occident. We cannot fathom why the 
woman of Islam should be secluded because the 
predicate upon which Sheik Muhammad Bekhit 


bases his argument is unknown to our philosophy 


Promiscuity underlies our social fabric. Consolli- 
dation not in the sense of the modern trust but 
interpreted as implying cooperation, mutuality and 


solidarity forms the cornerstone of our institutions 
We therefore have grave difficulty in grasping that 
if woman is kept away from man he is excluded 
from her. He is as much isolated from her world 
as she is exiled from his. She is no more a recluse 
than he is an anchoret. It is not a bar sinister 
which hides her from your view and from my sight 
It is simply and solely the impenetrable interlock 
ing apparatus known as Islam which does not 
admit that a father may impinge upon the preroga- 
tives of a mother, a husband upon the privileges of 
a wife or the State upon the rights of a guardian 
and which carries this axiom so far that men and 
women find themselves, like oil and water, unable 
to mix. If in the sanctity of the home family life 
obtains it is because self perpetuation 
law of nature and because men and 
consort somewhere otherwise the race 
more. 

In the light of these observations it 
may be assumed that Al Azhar typifies a psychol- 


; 


is the second 
women must 
would be no 


general 


ogy which is in many ways radically opposed te 
ours. To introduce a Western curriculum into sucl 


an institution and to seek to have it harmonize ir 
any essential with Occidental ideals would be 

most drastic measure. “Do not forget,” said Sheik 
Mahmoud Ibrahim to me, “that education is a 
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means and not an end. You are copying from us 


it finds its way into the newspapers with a wealth 




















hi re than we are borrowing from you. Why of distortion which would make a yellow journalist 

should we commit suicide today when you Ameri- of New York green with envy. It accordingly fol- 
ar ns have just admitted by your Prohibition law lows that the dominant men of the East think that 
yt] hat the Prophet Muhammad was right when he they know a great deal about the “anti-Congrega- 

I made Islam dry 1,344 years ago? It took you a_ tion” laws of France, the removal of the crucifix 
et ng time to find out a truth which we have always from the Italian schools by the orders of the old 
300 nown.” And then he grew pensive. I knew from Italian political parties and the reintroduction by 

the look in his eye that he had something more to Mussolini of Him Crucified. They have heard of 
_ say so I was not surprised when he added: “You the Oregon legislation and of the Tennessee statute. 
th ire a judge of the Mixed Tribunals. You apply They are aware of the fact that Christendom is 
= : French law. Do you know why Nappleyun (Napo- divided into sects and factions and that when the 
oat i leon) came to Egypt?” I said that I did not. “It Turks besieged Constantinople the Greeks cried 
mn was,” he replied, “because he wanted to compile out: “Better the turban of Muhammad than the 
on" his codes. He therefore came here to study the hat of a cardinal.” As one of my colleagues so 
aa } Quran. Your laws have many good points because aptly expressed it, “If you really believe that Islam 

. he took them from the Quran. They have many bad is sick why can’t you doctors agree upon a pre- 
* features because he did not stick to the Quran. scription?” Here is the kernel of the difficulty: if 
the You, therefore, both as an American and as a judge Al Azhar were to desire to steer towards the West, 

ai ; f the Mixed Tribunals, should be the last person it is convinced that it can find no reliable compass. 
atte in the world to expect Al Azhar to borrow any- Frankly, I am satisfied that our dissensions are so 
oe : thing from a civilization which is continually com- manifold that Al Azhar has ever before its mind 
ant ing to us for light. I do not say I agree with so. the words of Phaedrus, the Roman fabulist, who j 
ake i sweeping a statement. It gives one, however, a_ said that “it is better to submit to the present evil, 

™ mental picture of another world and emphasizes lest a greater one befall you”. 

es that clash of civilizations which is a subject of such q 
do ibsorbing interest. , ’ A B A ; 
“oa [ was hard at work putting the finishing MERICAN AR SOCIATION 
mo touches to this article when my front door bell : Committee on , : 

“ rang. A few seconds later I was vexed to hear my = Supplements to Canons of Professional Ethics 
Ss a uffragy knock at my door. He announced that ANNOUNCEMENT 
the ee a to know whether The Executive Committee of the American 
be ; a d receive him. My irritation gave way to @ Bar AssociaTION, at its recent meeting in Denver, 
pam smile of pleasure because I am very fond of my Al cutherinnd tis Stienl none amie 
an \zhar guide, philosopher and friend. Besides I 7 oe ne F } 
ton knew that this unexpected visit must have had _ Pursuant to the recommendation of the Com- 
the me impelling motive back of it. The big bundle mittee on Supplements to Canons of Professional 
the ia of newspapers under the arm of my visitor soon Ethics, in its annual report to the American Bar 
chit told me I was not mistaken. “I have brought all Association, the Executive Committee has author- 

Say ff these for you,” said he, placing upon my desk ized this publication of an offer to all members of 
ali. ‘ 1 batch of marked Arabic dailies and a magazine. the American Bar Association who so desire, to 
but : [here were several issues of the Mokattam, of the gsybscribe to “Annotated Canons of Legal Ethics” 
and : \hram and of the Siyassa and a copy of the Flour- (g pamphlet of 280 pages) prepared by the Chair- 
ons : ishing Review. “Read these,” added the Sheik, man for use of the Committee. The subscription 

hat 7 they'll tell you why we do not want Al Azhar price is $1.00. The book will be bound in uniform 
ded to adopt your new fangled notions.” It would have style with annual reports of the Association. 
wid taken me a month of Sundays to have waded hens : . f 
use through these columns but their headlines told the Subscriptions accompanied by a remittance o 
ster tale and the photograph of Breeann (Bryan) in the $1.00, will be received at the office of the Secre- 
cht magazine confirmed the message. All of this print- tary of the Association, William P. MacCracken, 
ck er’s ink dealt with Dayton, Tennessee, and with Jr., 919 The Rookery, 209 So. La Salle Street, Chi- 
not the monkey law. It left upon the Muslim mind the cago, Illinois, until December 31, 1926, 

a- picture of a bitter religious war centering around When the number of subscriptions is thus as- 
s of education with William Jennings Bryan standing certained, an adequate edition will be printed and ' 
lian ( out as the champion of revelation. .It told of a the type distributed. 
and & battle between contending forces and the death of Subscribers may expect to receive their copies 
ible @ he ¢ ommoner gave the story a dramatic flavor. at the addresses given by them shortly after Janu- f 
life i [his write-up convinced the Orient that wicked ary 1, 1927 i 
Y) , od ; \ wu , a 
on q men were fighting Orthodoxy and that a martyr Cuartes A. Boston, Chairman, ; 
just lad died in the trenches. dvs 24 Broad Street, ; 
no __ We should not think that the religious leaders New York City. 
f Islam do not read the daily papers. We should 
; it i not imagine that the publishers of the Orient do 
anf not understand the art of coloring news. We should A Satisfactory Binder for the Journal 
to on the contrary reconcile ourselves to the fact that Members and subscribers who wish to preserve the cur- 
uct } practically as much ill-digested knowledge is doled rent issues of the JouRNAL can now secure a satisfactory 
» i F out to the Oriental about the West as we manage binder of handsome appearance for manufacturer’s cost plus 
e a 1 to absorb in regard to the East. When, therefore, postal charges. It is furnished direct from the Journat of- 
1eik § t concrete case arises in Europe or America which fice. An advertisement on page 751 of this issue gives price 
i furnishes a background for pro-Islamic propaganda and other details. 







































INTERNATIONAL LAW ASSOCIATION MEETS 
IN VIENNA 





HE 33rd Conference of the International Law 

Association was held in Vienna on August 5-11, 

1926. The Conference was presided over by 
Gustav Walker, President of the Court of Claims 
The Honorary Presidents of the Conference were 
Dr. Rudolph Ramek, Chancellor of Austria; Dr. 
Leopold Waber, Austrian Vice-Chancellor and 
Minister of Justice; Dr. Julius Roller, President of 
the Supreme Court, and Dr. Josef Schey, Professor 
in the Vienna University. Dr. Walker was subse 
quently elected President of the International Law 
Association until its next conference. 

Over two hundred del took special boat 
Danube to Vienna. The excur- 
\ugust 4th, passed the most 
Danube and were officially 
upon their arrival 


legates 
from Linz on the 
sionists starting’ on 
picturesque part of the 
welcomed by the City of Vienna 
there, the next day. 
The Conference 

throne room of the Imperial Palace 
Speeches of welcome and add: 
cluding the inaugural address by Dr. Walker and 
the report of the Executive Committee of the As 
sociation. The next day the Conference got to real 
work at the Chamber of Commerce, where all the 
business meetings of the association were held. The 
work of the Association included as usual, both the 
Public and Private International Law. In the field 
of Public International Law, the conference dealt with 
the law of Territorial 
the establishment of Perma- 
nent International Criminal Court, Protection of 
Private Property, Protection of National Minorities, 
\viation Laws. In addition the following papers 


August 5th in the 
(Die Hofbourg) 
esses were made, in 


pened n 


codification of International Law, 
Waters and Neutrality, 


were read on the subjects International Pub 
lic Law Representation States. (Right Hon 
Lord Phillimore); Das Volkerrechtliche Gesetz 
buch. (Dr. Friedrich Wilhelm v. Rauchhaupt) ; 
Projet d’une Convention sur l’immunité en droit 
international. (Karl Strupp Extradition. (Dr. 
M. Paleweski); Condition juridique des navires 
de commerce dans les ports. (Dr. Nibovet): De 
termination de la juridiction compétent a l’égard 
des litiges nés a l'occasion des contrats conclus 
entre Etats et ressortissants d’autre état. (Dr. M 


André Prudhomme) 


The Conference dealt with the following ques 


tions of International Private Laws: C. I. F. con- 
tracts, Conflict of Law in regard to Contracts, Rate 
of Exchange, Commercial Arbitration, International 
Bankruptcy, Social Insurance and Unfair Com 
merce. 

The Conferen iccomplished considerable 


results. in placing itself on the record 
in favoring the establishing International Crim 
inal Court as a section of permanent court at The 
ll be limited to crimes 
either enumerated in the court rules or mentioned 
in special international conventions establishing 
the Court. The Conference adopted a series of 
resolutions strengthening and elucidating present 
rules of international law in regard to private prop- 
erty. The Conference, after careful and lengthy 
deliberation, drew wp a text of an International 


It succeedec 


Hague whose jurisdiction sha 
| 








Convention providing clear and simple rules for th 
determination of proper law applicable to privat 


contracts where conflict of various laws arises. Thi 
is the first instance when a unanimous agreemet 
was attained by lawyers of all countries upon thi 
important matter. The Convention establishe 


entirely new rules in this respect, doing away witl 
heretofore existing rules of lex k 


re sitae and lex solutionis. The Convention instructed 


its Committee on Unfair Commerce to prepare fot 


the next meeting of the Association a entior 
dealing with trusts, and other unfair methods of 
commerce. Finally, the Convention adopted a com 


plete set of rules for determining the exchange valu 


of foreign currency in all situations whenever such 
question arises, 

The lighter side of the Conference included 
receptions by the City of Vienna at Cobenzl, by 
Dr. Heinrich, the President of the Austrian Re 
public, at Semmering, and Dr. Wa he Vice 
Chancellor, at Schoénbrunn Palace its and ex 





were arranged to the Castle L iburg, 
the last residence of the last Emperor of Austria 
(Charles VI) and the Castle of Kreuzenstein, t 
Schneeberg and Rax in Tyrol, to Wienerwald in 
cluding Heiligenkreuz and Baden. It 
add that both State and City authorities in Vienna 
and the Austrian lawyers treated the delegates with 
the proverbial Viennese hospitality and charm of 
manner 

After the close of the Conference about 150 
delegates paid official visit to Budapest, w 
the municipality and the Hun 
Receptions were held in their 


cursions 


1] 
neediess tt 





parian 


honor 


were guests of 
Government. 


by the municipality of Budapest, and Hungaria 
Ministers of Justice and Foreign Affairs 

The American delegation consisted of Mr. and 
Mrs. Arthur J. Barratt and daughters (London), 
Mr. Lucien A. Boggs (Jacksonville, Fla.), Mr 
Chauncey Brewer (Boston), Mr. P. P. Campbell 
(Washington, D. C.), Mr. John E. Crowley (Bos 
ton), Dr. Simon F. Curran (Dorchester, Mass.), 
Judge John C. Horn (Lamar, Colo.), Mr. Alexander 
Karlin (New York City), Mr. W. E. Kay (Jackson 
ville, Fla.), Mr. Borris M. Komar (New York City) 
Elaine Lomas (Rome), Mr. and Mrs. Joseph F 
©’Connell (Boston), Mr. and Mrs. Amos J. Peaslee 
(New York City), Mr. Eugene Van Voorhis 
(Rochester, N. Y.), and Mr. Edmund A. Whitman 
(Boston). 

here were present at the conference over 400 


tests. As is 


e greatest bene- 


members of the Association and tl] 
usual in conferences of this type, 


fit is an opportunity of learning views of other 
people and the acquisition of habit of reconciliation 
and co-operation in attempting to steer a middle 


sometimes views 


res pect 


course among 


widely divergent 
Besides learning to i 


other men’s opinions 


and teaching them to respect your own, the Confer 
ence helped many of the delegates to form new 
personal friendships with men in their profession 


and to renew old ones. 


Borris M. 


KOMAR 
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CONSOLIDATION OF RAILWAY PROPERTIES 





ignif e of Pending Amendments to Transportation Act of 1920 Recommended by Senate 
Committee Last April—Policy of Present Act as to Consolidations—Promulgation of 


Tentative 


Plan by 
of 


Interstate Commerce Commission— Various Modifications 
\ct Sought—A Question of Method 


By Epwarp C. Wane, Jr. 


Member of the El Paso, 


HE | amendments to the Transporta- 
Ti n / 1920 recommended by the Senate 
Interstate Commerce Committee on April 5th 
are oft pro 
found importance and if enacted into law will serve 
structure of 


this ye I sage by _onegress, 
make tantial chang‘ 5 1 the 
1920° itself marked 

istinct ture in the policy of the country 
That Act not only 
Interstate Commerce 
methods 
country into a 
These con 
mandatory 


ompulsory 
. to consol te 1 railroads of the 
ted 1 mpetitive systems. 

take place upon 
er of 1 terstate Commerce Commission in 
} 


be promulgated 


will postpone 
e formulat f the plan of consolidation for 
d there is a possi 
omulgated More 
entirely discard, 
of compulsory con- 
to 
! eft with 7 to authorize voluntary consolida- 
vhen initiated by 
d the rai panies interested It is, therefore, 
, the Govern- 
idation has undergone, 
1] nt nt 1 decided change, and it is possi- 
which the Act 
1920 ted are about to be overturned. 
ntemplate that at 
period fixed, the country 
npulsory consolida- 


tons a th in the original Act, but there is 
e r support for elief that the Act will again be 


the period, en- 


however, is be 


too 1 y that the policy of 


le that ; T the ries upon 





‘ é e « ulsory features. It is 
ear. 1e compulsory provisions of 
0) : he Act, | mendments, will be suspended for 
's j pe | ears Furthermore, the authority 
i the Con ion under the proposed new law 
' i ill ag S lly enlarged, in its power 
n 3 o auth soli vithout reference to 
‘ ; their « vith the country as a whole. In 
< : the ‘ ( ission in passing upon a 
Ss : given cot n need not look beyond the re- 
sult to t te territ and need not ap- 
A _ - 
S N N S A (Calendar 
n 
S S Fed. S Ar 65 
H A ne l. vs. ¢ igo, B ngton 
: S 66 L. Ed. 871 











Texas, Bar 


prove such consolidation with reference to a com- 
plete plan. 

The history of railroad legislation in this coun- 
try is one of steady development of the powers of 
the Interstate Commerce Commission, assumed to 
be granted by Congress under the commerce clause 
of the Constitution. The proposed amendments, 
without question, seek to cut the cords which have 
tied the hands of the Commission in the matter of 
consolidations, and virtually give the Commission 
plenary power to authorize consolidations, provided 
they are initiated by the railroads. This steady 
enlargement of the powers, jurisdiction and author 
ity of the Commission is receiving the 
thought of many students of public affairs, and it 
has been suggested with some plausibility that 
the tendency is destined to culminate in Govern- 
ment ownership. The gradual aggrandizement of 
the has been at the expense of the 
railroads. The old time competition is gone. The 
spirit of initiative, development and enterprise has 
practically to exist. The railroads have 
gradually passed more and more under the develop- 
ing powers of the Commission until they are now 
largely dependent upon that Commission, which 
regulates and controls them. What the final out- 
come will be, no one can foresee, but it is certain 
that the railroad policy of this country is yet in 
the making. There are those who assert that either 
the restriction to railroad initiative and develop 
ment must be lifted or Government ownership is 
the inevitable result. 

The Act of 1920, as is now well known, was 
in itself an amendment to the previous acts gov 
erning the railroads, and sought to provide a remedy 
for the complaints urged against the railroads priot 
to the war. 

The basic Act is the Interstate Commerce Act 
of February 4, 1887.4. This was the first important 
act seeking to regulate the railroads. The principal 
purpose of this act was to cure those abuses which 
had developed with reference to unreasonable rates 
and unjust discrimination on the part of the rail 
roads between persons and localities. 

This Act did not afford the complete remedy 
contemplated by its framers. The railroads took 
advantage of its defects and weaknesses, and, as 
a result, several important amendments were passed 
at subsequent Congresses, finally culminating in 
the amendment of January 18, 1910.5 In this last 
act, the powers of the Commission over the roads 


serious 


Commission 


ceased 


4. 24 Stat. at L. 879, ch. 104, Comp. Stat. Sec. 8563, 4 Fed. Stat 
Anr id Ed p. 337. 
36 Stat. L. 544, 4 Fed. Stats. Ann. (2d Ed.) p. 570 
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were substantially increased and it was authorized 
to deal with the carriers in a much more summary 
manner. 

Notwithstanding the increased powers given 
to the Commission by Congress, the law yet failed 
to meet sufficiently the situation facing the coun- 
try. and the complaints against the railroads and 
their service and rates still reached the Washington 
Government in increasing volume. The fact, among 
others, seemed to be plain that the carrying capacity 
of the railroads was not developing proportionately 
with the growth of the country, particularly in the 
newer portions of the country. This served to 
retard the development of the country, and was a 
matter of deep concern to those who had need of 
adequate railway facilities. It was the consensus 
of opinion among students of the railway situation 
that the railroads were not meeting the demands 
upon them; that their plants were not adequate 
to the situation and the facilities afforded were not 
keeping pace with the development of the country. 

This was the situation when this country en- 
tered the war. The laws theretofore passed had 
failed to remedy the situation. Hence it became at 
once apparent to the President and his advisers, 
that if this country was to do its full part, it would 
be necessary to immediately increase the facilities 
of the railroads and make them adequate to the 
transportation needs of the country. Several plans 
were considered. At that time, however, the policy 
of this country was well established by the Sher- 
man Anti-Trust Law and the Clayton Act, and by 
a long line of judicial decisions under them, that 
competing railroad corporations could not consoli- 
date if to do so should substantially lessen competi- 
tion and create a monopoly in Interstate Com- 
merce. These laws seemed to stand in the way 
of a consolidation of the railroads under private 
ownership. The result finally reached was that 
the President was authorized to take over and 
operate the railroads for the period of the war. 
The railroads passed under Federal operation from 
January 1, 1918, until March 1, 1920, when the new 
Transportation Act went into effect. 

After the conclusion of the war, it was plain 
that the roads must be turned back to their original 
owners under adequate legislation. Elaborate hear- 
ings before the Interstate Commerce Committees 
of both Houses were held, and as an outgrowth of 
these hearings, Congress was brought to the con- 
clusion that in turning the roads back to their 
owners, drastic changes in the prior acts of Con- 
gress must be made in the interest of better rail- 
road facilities, reasonable rates between persons and 
localities, and a fair return to the railroad owners, 
and that, to that end Congress should, by appropri- 
ate legislation, seek to effectively build up a system 
of railways adequately prepared to handle promptly 
all the interstate traffic of the country." 

The plan finally agreed upon as being the effi- 
cient means of bringing about the desired result 
was a general consolidation of all the railroads of 
the country into a limited number of competitive 
systems. Congress felt that if the three thousand- 

odd railroad corporations could be merged into a 
few great corporations, and the railroads themselves 
consolidated into a few strong competitive sys- 





6. United States vs. Southern Pacific Company, 259 U. S. 228 
66 L. Ed., 915. 
7. Dayton-Goose Creek Railway Company vs. United States, 263 


U. S. 456; 68 L. Ed. 388 


would work in the interest of the 
The premise from which this con- 
clusion was drawn was that a few corporations, 
rather than many, could manage the transporta- 
tion business with greater despatch and saving, 
and a limited number of competitive systems would 
serve to eliminate waste, reduce overhead, make for 
economy, and last but not least, force the stronger 
roads to aiysorb those weaker roads which were 
struggling io maintain themselves. 

The outcome of the hearings was the 
portation Act of 1920. It was one of the 
carefully prepared pieces of legislation which has 
been placed upon the statute books in decades. It 
was a composite of the views of many who ap- 
peared before the Committees who were qualified 
to speak, including railroad heads, public officials, 
railroad experts, political economists and the like. 
It is only fair to say, however, that many of the 
larger railroad owners were not satisfied with the 
compulsory features of the bill. These features, 
nevertheless, were carefully thought out and were 
written into the bill after much study, reflection, 
and deliberation. They formed the central column 
of the structure to be erected. The bill finally 
passed and has been in operation now for about 
five years. 

The Act, however, has not met the entire ap- 
proval of the whole country and it seems to be 
the center of a growing controversy. Its advocates 
are still loud in its praises and assert that it will 
meet the demands of the country and is the sure 
prevention of Government ownership. ‘There are 
those, however, who doubt its wisdom and argue 
that the creation of a few large corporations in con- 
trol of all of the railroads, while making regula- 
tion easier, serve only as an ever-present invitation 
to the Government to lay hold of them and to make 
them its own. They also assert that the plan ob- 
structs individual enterprise, retards development, 
destroys wealth and impedes competition in both 
service and rates. 

It was contemplated by the Act that the con- 
solidations were to be forced by the Government 
in pursuance of a plan comprehending the entire 
Continental United States, to be promulgated after 
hearings, by the Interstate Commerce Commission, 
Paragraph (4) of the Act provided for the plan 
and its mode of formation. This plan was to be 
so framed that it would constitute a unit and the 
limited number of systems to be created were to 
co-ordinate. In other words, every consolidation 
was to be ordered on the basis of its relation to 
the other parts of the plan and should be in strict 
harmony with it. 

Paragraph (5) of the law provided for a tenta- 
tive plan as a preliminary to the adoption of the 
final plan. This tentative plan was to be given to 
the country for its information and criticism, and 
to serve as the basis of hearings before the Com- 
mission looking to the final plan. 

Shortly after the passage of the Act of 1920, 
the Interstate Commerce Commission employed 
the services of Prof. William Z. Ripley, a noted 
economist, to assist the Commission in preparing 
the tentative plan. Professor Ripley worked for 
about a year on the plan, and finally submitted 
his report to the Commission. The Commission 
made some changes in the plan as recommended, 
but, in the main, followed his suggestions. The 
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report of the Commission with the Ripley plan, 
when printed, covered some 650-odd pages. 

A study of the Ripley report shows it to have 

been carefully worked out and no position was 
taken without mature deliberation and ample con- 
sideration of all the factors. The plan recommended 
the consolidation of all the railroads of the coun- 
try into nineteen systems. The tentative plan 
adopted by the Commission, as stated above, fol- 
lowed these recommendations in the main. 

As soon as the Interstate Commerce Commis- 
sion promulgated its plan, which was in the fall 
§ 1921. it directed copies to be sent to all the rail- 
roads and to the Governors of the States, and set 
to work to have hearings on the tentative plan 
throughout the country, as provided by the Act 
under review. These hearings were had in the 
principal railroad centers of the country and a large 
amount of testimony was taken. Any one desiring 
to be heard was given an opportunity by the Com- 
mission All suggestions for and against the ten- 
tative plan were heard. Moreover, briefs were re- 
-eived by the Commission from any person inter- 
ested, and many comprehensive written arguments 
were suhmitted hy Chambers of Commerce, Com- 
mercial Clubs, Traffic Bureaus, Stockmen’s Asso- 
ciations, and the like. In fact, some of these briefs 
were elaborately constructed and covered a wide 
field: in some instances, going to the fundamental 
principles of the Act itself. All the record has 
been very carefully considered by the Commission. 

This record, besides the evidence and briefs 
referred to. contains many maps and tables, and 
is said to furnish the most complete information 
ever gathered together respecting the railwavs of 
the United States and the service they render. This 
mass of data is now on file with the Commission 
where it is intended to be kept for future pro- 
‘eedines under the Law 

When the Commission completed its hearings, 
however, it discovered that it had a gigantic task 
imnosed wnon it in endeavorine to fuse the rail- 
wavs of the country into a limited number of 
systems. It was found that there were many factors 
to be taken into consideration. Great cities had 
sprung out of the desert. as it were, on the strength 
f railroad comnetition. These cities, many of them 
inland cities, had become strategic railroad cen- 
ters on account of the great transcontinental lines 
making them the base of their operations. Vested 
property rights of untold value had been created 
and develoned because of the railroads. Huge in- 
vestments had been made on the basis of compet- 
ing lines—investments not only by the railroad 
corporations themselves but bv others who placed 
reliance in the continuation of the existing order. 
Other cities on the sea coasts had developed to vast 
proportions by reason of the fact that they had 
hecome the termini of competing lines of transcon- 
tinental roads racing across the country to outstrip 
one another in the business of carrying passengers 
and freight 

The deeper the Commission dug, the greater 
appeared the problem. Never before had it be- 
come so apnarent that the prosperitv of the countrv 
was dependent upon its railroads. Huge maps laid 
on the mahogany desks before the Commissioners 

depicted the railways as great arteries of trade and 
travel. The United States was the patient—not 
an old and decrepit person, but a young, vigorous 











and lusty youngster, growing every day and de- 
manding more and more. The problem to be solved 
was whether the reduction of the number of arteries 
would bring to the patient the additional blood 
supply called for by its daily growth and develop- 
ment, or whether or not these arteries should be 
left intact except when conditions justified their 
re-arrangement. 

It soon became apparent that to touch any one 
of the large arteries of trade and commerce was 
a matter of serious import. The effect would be 
felt at once, not only in territory adjacent to the 
lines involved, not only in the cities built by those 
lines, but the result would reach to every part of 
the whole country and even the remotest hamlet in 
the far-away corners would sense the operation. 

The Commission, indeed, had been given a 
task of the gravest responsibility, one affecting the 
very life-blood of the country. What should it 
do? 

The Commission did what would be expected— 
it went back to the source of its power, the Con- 
gress of the United States, told its difficulties, gave 
its views, and recommended a substantial modifi- 
cation of the Act. 

On February 4, 1925, the Commission ad- 
dressed the Senate Committee on Interstate Com- 
merce.* and stated that a majority of the Commis- 
sion had doubt of the wisdom of the provisions of 
the law which required it to adopt a complete plan 
to which all future consolidations must conform, 
and “that it had been impelled to the belief that 
results as good, and perhaps better, are likely to 
be accomplished with less loss of time if the process 
of consolidation is permitted to develop, under the 
guidance of the Commission, in a more normal 
way.” In other words, the Commission has been 
forced to the conclusion that the compulsory fea- 
tures of the Act of 1920 are unsound, and that the 
consolidations, if they come at all, should come 
through normal development. 

The question immediately arises in the inquir- 
ing mind: What becomes of the proposition that a 
few corporations and a few competitive systems 
is the desideratum, and what of the postulate that 
the stronger roads must be compelled to take over, 
willy nilly, the weak lines? 

That the Commission itself gave profound con- 
sideration to these important questions of policy 
is apparent from a study of its reports and de- 
cisions. In fact, in order to obviate the criticism 
that will inevitably arise from those quarters in- 
terested in the protection of the weak roads and 
the territories now served by them, the Commis- 
sion recommended that an amendment to the Act 
of 1920 be framed, authorizing the Commission to 
disapprove a consolidation which did not include 
a carrier which it ought to include. In a word, the 
Commission conceded that the merger of weak 
with strong lines was one of the compelling reasons 
which Congress acted upon in passing the Act of 
1920, and asserted that the amendment proposed 
would achieve the desired end. But will it? 

Students of the situation argue with much force 
that the amendment, as a practical matter, will 
not meet the situation now existing among the 
weak roads needing immediate assistance, and that 
the proposed change entirely removes the authority 


_ 8. See 39th Annual Report of the Interstate Commerce Commis- 
sion under date of December Ist, 1995, p. 18. 
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CURRENT LEGAL LITERATURE 


t Devoted to Recent Books in Law and Neighboring Fields and to Brief Mention 


f Interesting and Significant Contributions Appearing in the Current 
Legal Periodicals 


Among Recent Books 


( e Criminal, by Jesse O. Stutsman, New 
York: Macmillan & Company, 1926, Pp. VIII, 


419. $2.50; The Repression of Crime, by Harry 


ner Barns New York: George H. Doran Com- 
iny 1926, I \ 8 382 $2 50: The Riddle of Society, 
y Charles Platt, New York: E. P. Dutton & Company, 
926, Pp. IX, 306. $2.00—These works dealing 
th crime and the criminal approach the problems 
nvolved from widely different viewpoints and yet 
they contain much in common. First as to the 
thors Mr. Jesse O. Stutsman is the general 
uperintendent of Rockview Penitentiary, Belle- 
nte, Pennsylvania. He presents in his work the 
‘active experience of eighteen years in research and 
rrectional work” in contact with approximately 
50.000 convict He gives an intimate and first 
ind impression of the prisoner and problems rela- 
ve to prison government 


> 


Doctor Harry Elmer Barnes is professor of 








istorical Sociology at Smith College. He was a 
nember of the New Jersey Prison Inquiry Commis- 
on in 1917. His method of approach is primarily 
istorical, s] ing the trend of prison reforms be- 
rinning with the barbarisms of earlier times to the 
re humane and scientific and yet inadequate 
ethods of 
Doctor Charles Platt is a physician. He was 
lirector of the Pennsylvania Commission on Penal 
ffairs. His work is speculative and philosoph- 
i] 

In tv nortant features the three works are 
entire a viz., in expressing the inadequacy 
the legalistic treatment of criminals and in 
ging the great need for experts, particularly for 
ychologists and psychiatrists in the scheme of 

repre 101 W hat chance. asks Dr Platt, 
is scient reservation in the hands of a play- 

g niner?” He continues: 

I 1 ve no say as to the mental condi- 

The court should be a dispensary, 
doctors, and psychiatrists whose 
make social diagnosis and prognoses 
ight before them (Pp 164-165.) 

Superint lent Stutsman, though approaching 
subject through his experiences from a different 
wpoint, expresses like views. He constantly 

ges the services of the expert in dealing with the 
in il I Ss 

A skilled 4 hiatrist is of such tremendous assistance 

very department that I do not understand how we have 
er done without him His analysis should be the 

Pe lisciplinary measures, mental treat 
t 1 Se and determination 


The 1 lern theory of crim 
cial personalities should be sifted 


rectior r. it use correction is im- 


(p. rs 
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possible, for permanent segregation. The fundamen- 
tal weakness of our present jurisprudence is that the law 
classifies the criminal as a robber, a thief, a yeggman, a 
murderer, a rapist, or vagrant according to the crime he has 
committed and assesses his punishment according to the 
degree of his offense rather than with any regard to his 
actual needs for his restoration and readjustment. (p. 
310.) 


Dr. Barnes is even more emphatic in the ex- 


pression of his views. The criminal, he believes, in 
nearly every case “is defective in one way or an- 
other.” And it is “necessary to take positive reme- 
dial action with the aim either of eliminating his 
defects or rendering these defects no longer a dan 
ger to society.” For the future he forecasts that 
the scientific procedure “will be to bring every per- 
son convicted of crime before a competent and per- 
manent examining body made up of physicians, 
psychiatrists and psychologists, who will be able to 
study and differentiate the convicts and prescribe 
the desirable methods of treatment indicated by the 
specific defects of the individual convicts.” Under 
this system “a certain number of convicts will be 
revealed at once upon examination to be of a type 
that should never, under any circumstance, be 
again restored to a life of freedom, but should be 
permanently segregated or painlessly extermin- 
ated.” (p. 31.) The new criminology he emphasizes 
“will delegate the study and treatment of the crim- 
inal to a permanent group of experts under the 
leadership of trained and enlightened psychiatrists.” 


29 


3.) 
Superintendent Stutsman sees a great improve 


ment in the prison administration of our time. Al- 
though there is even now a profound lack of under 
standing of the delicate problems relating to prison 
government, we are witnessing the dawning of a 
new science and a new profession. The great handi- 
cap to progress in prison reform in the past he 
thinks can be expressed in one word—*politics.” 
It has been a shortsighted and vicious practice 
which has placed the welfare of the prison in the 
hands of a political appointee. We are just begin 
ning to see the necessity for trained men and 
women whose first interest is to gain an intimate 
and intelligent understanding of the prisoner and 
prison conditions. Mr. Stutsman has humane views 
on the matter of maintaining discipline among pris- 
oners. It is his belief that the “future prison is 
destined to become an educational institution with 
systematic equipment to furnish its inmates of all 
classes with every possible facility for intellectual, 
physical, industrial and moral culture.” (p. 167.) 


An interesting chapter in the work deals with 


prison architecture. “An obstacle, almost insur 
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mountable, to the modern warden is the lack of 
appropriate tools with which to work.” The prison 
structures handed down to us from the “more re- 
taliative era of penology are antiquated 
and worn out.” (p. 81.) In contrast, the “crime 
therapist of today proceeds upon the hypothesis 
that imprisonment should partake of the nature of 
hospitalization for the purpose of restoring the 
criminal to normal physical, psychical, and moral 
health.” (p. 83.) 

The chief merit, of Dr. Barnes’ work is in its 
historical material. It is particularly instructive on 
the Colonial period. He has found that the 
Quakers of early colonial times had adopted a sys- 
tem of dealing with the criminal far in advance of 
their time. In the code of 1682 they eliminated 
religious offenses and substituted imprisonment for 
the death penalty in all crimes except murder and 
“for the other more barbarous types of corporal 
punishment.” This code “marks the first instance 
in the history of criminal jurisprudence in which 
imprisonment at hard labor was prescribed as a 
punishment for a majority of the acts which were 
branded as crimes by the community.” (p. 52.) 

In the early history of our country two schemes 
of prison administration—the Pennsylvania and the 
Auburn—divided the criminologists and penolo- 
gists of the time into two hostile camps. The Penn- 
sylvania Quakers were the pioneers. After substi- 
tuting imprisonment for corporal punishment, they 
initiated a scheme that imprisonment should not be 
idle but at hard labor. Later they “added the prin- 
ciple that imprisonment at hard labor should be in 
cellular separation, and thus created a modern 
prison system in its entirety.” (p. 86.) 

The New York pioneers, after studying the 
achievements of the Quakers, and after several ex- 
perimental efforts of their own, finally evolved the 
famous Auburn system “of congregate work by day 
and separation by night, with enforced silence at 
all times.” (p. 109.) New York later also evolved 
the Elmira system. 

It is more difficult to classify Dr. Platt’s work. 
He has chapters on environment, the rich and the 
poor, puberty, the thief, and the prostitute. He has 
interesting remarks to offer concerning reforms and 
reformers, and in one chapter undertakes a criticism 
of the law. This is perhaps the least worth-while 
of his offering. It is difficult to resist the conclu- 
sion that it is filled with platitudes, gossip and half- 
truths. 

A valuable and thought-producing chapter is 
that under the heading “the non-social.” Here he 
holds up a mirror to us. We of the immaculate 
law-abiding class are, after all, not far removed 
from the criminal. “All that separates us from 
those we call criminals is that with us it is the 
larger social influences which have predominated— 
we are with the majority, and they with the minor- 
ity. But no matter how you may look at it, the 
difference will be found trivial.” (p. 39.) 

The reading with an open mind of these books 
cannot fail to raise the conviction that the legal- 
istic view of crime, taken by itself, is inadequate. 
Science should and must be given a prominent 
place. Perhaps our authors have made the mis- 
take, due to an imperfect understanding of the func- 
tion of the law, in assigning an insignificant place 









to the law in their schemes of crime repression; 
but be that so, the lawyer has been guilty of as 
great an error in not giving a place to the scientist. 
The scientist is interested in the problem of crime 
and is in a position to offer valuable assistance. It 
will, in fact, mark the dawning of a new day when 
the various agencies interested coordinate their 
efforts. 


University of Illinois. AvBerT J. HaRNo. 


Women Police, a Study of the Development and 
Status of the Women Police Movement, by Chloe 
Owings. New York: Hitchcock, 1925. Pp. xxii, 
337. $2.50.—In this study, which is one of the pub- 

the New York “Bureau of Social 
Dr. Owings has assembled some very 


lications of 
Hygiene,” 

interesting material on the history of women police, 
including police matrons and so-called “patrols.” 
Many readers, however, will be disappointed to find 
the book somewhat overweighted on the historical 
side. Three chapters, including a lengthy one 
dealing with London, are devoted to the develop- 
ment of the work in the United Kingdom and the 
British Dominions, two others to continental 
Europe and other parts of the world, and another 
chapter deals with the history of the International 
Association of Police-women. Eight chapters are 
devoted to the United States, but two of these are 


also historical, tracing the early beginnings of the 
movement and its connection with the war time 
Committees on Protective Work for Girls and the 
Interdepartmental Social Hygiene Board. 

This historical material undoubtedly has its 


place in the literature of the movement, and it is 
convenient to have it assembled in one place; never- 
theless the majority of readers and students are 
primarily interested in the present scope and im- 
portance of the work, and the character of the serv- 
ices that are actually being rendered by so-called 
“police-women.” Moreover, there is a great deal 
of repetition in these historical chapters, and too 
much space is given to relatively unimportant 
details connected with the early attempts at organi- 
zation. The meetings of club women and other 
groups were addressed in one city after another by 
the same speakers, and the steps taken were so 
much the same that the detailed account for each 
city with names of organizations and names of the 
same speakers repeated and other similar details 
seem hardly worth the space that is given to them. 
Probably 145 American cities employ women 
police at the present time, but the work is largely 
unstandardized and appears at times to have little 
in common except a name. It is interesting that 
Germany seems to have been the first country in 
the world to establish the office of “policewoman,” 
and 35 different German cities are said to have had 
women police officers before the war. In America, 
Portland apparently led the way in 1905. At least 
we are told (p. 166) that Portland was the first 
city in the United States to organize a women’s 
division in its police department. But we are also 
told (p. 102) that Los Angeles appointed “the first 
regularly rated ‘policewoman’ in this country.” 
The chapters of most interest are the three 
dealing with the “Program of Work,” “Community 
Problems and the Police,” and “Form of Organiza- 
tion” (chapters XI, XII, and XIII). Unfortunately 
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these chapters are brief and together occupy less 
than 70 pages of the book. 

A good deal of space has been sacrificed to the 
footnotes, which contain much unnecessary mate- 
rial. Many of these notes are too detailed, giving 
such items as names of publishers and, in some 
cases, their addresses and the prices of the books. 
These facts might have been included in the 


bibliography given at the end of the book. The 
bibliography might also have covered the addresses 
of such organizations as the American Social 


Hygiene Association or the National Council for 
Combating Venereal Disease, which might have 
been given once instead of being repeated in one 
footnote after another. In reference to British 
Government publications it is also wasteful to re- 
peat again and again the street address of H. M. 
Stationery Office. In the same way it is annoying 

have so many footnotes containing the names 
f the author’s informants and correspondents since 
again this leads to a rather tedious repetition of a 


relatively fe names. 

Many of these criticisms may seem trivial, but 
the book is good enough and the subject important 
enough to justify the time that would have been 
necessary for a more careful revision before publi- 


cation. 

This volume will be useful as a general com- 
pendium, | the historical material will remain 
of permanent value; but another volume is greatly 
needed to discuss in greater detail typical case 
problems and policies which are of interest to all 
engaged in protective work for girls whether they 
are called police women or are representatives of 


private avencies . 
private agenc Epitu Apsortrt. 
School of Social Service Administration, Uni- 
versity of Chicago 
A History of English Law, by W. S. Holdsworth, 


K. C., D. C. L., Vinerian Professor of English Law in 
J f Oxford, Fellow of All Souls College, 


the Universit) 
Oxford. Vol Pp. xxxii, 575. Little, Brown, & Co., 
1926 
That Professor Holdsworth is coming to the 
‘nited States next year gives a fresh interest to his 
History. Taking up our review where we left off, we 
may begin by saying that the seventh volume has to do 


principally with the land law, between 1485 and 1700. 
And first of setsin. 

Of the man in possession it must at least be ad- 
mitted that he is there. As between him and the true 
owner the law was long in doubt. For centuries the 
important thing was to be seised—Maitland wrote of 


the “Seatitude of Seisin,’—‘“Blessed are the seised.” 
[his meant that if I am the rightful owner of land, in 
actual possession, and you can succeed in getting into 


possession (we may almost say by hook or crook,) you 
at once have me at a tremendous disadvantage. For 
most purposes the law will recognize you as owner, 
while all that the law leaves to me is a decidedly cumb- 
rous right of action. The simpler actions are not open 
to me; I cannot, for example, bring an action of tres- 
pass. But, worst of all, I cannot deal with the land, 
for the law sternly discountenances any attempt by one 
out of possession to convey land 

The lever that at last moved the dead weight of 
seisin was a curiously characteristic bit of common-law 
machinery. They were as familiar in the middle ages 
are we are with the idea that if the man on the spot is 
ny tenant, I am nevertheless in possession, through 








him; and there were other instances of what might 
now be called constructive possession, as distinct from 
physical occupancy of the land. This gave a clue. A 
person goes into occupation of my land under cir- 
cumstances that would ordinarily constitute a disseisin ; 
I choose, however, not to regard him as a disseisor, 
but as holding under me. Thus I am left with all of 
the many convenient remedies available to one in pos- 
session. This is the doctrine of disseisin at election; 
that is, I may elect whether or not I shall consider my- 
self disseised. Lord Mansfield exclaimed as late as 
1757, “if it was not for this doctrine of election, 
what a condition would men be in!” 

Another of the “modifications of the law designed 
to improve the position of the disseised owner” may 
be mentioned. Seisin was created and transferred by 
the Statute of Uses in certain cases; clearly this par- 
ticular “seisin” was more like “a right to get pos- 
session.” Seisin under the Statute “has lost its neces- 
sary connection with physical control, and become in 
substance a right.” Thus seisin will tend to be con- 
nected with title, and to be separated from physical 
possession, and it is in this form that we moderns 
know it. 

From phases of the new treatment of disseisin the 
doctrine of adverse possession grew up. 

Contingent remainders are next discussed, very 
fully. The courts of law for a long time refused to 
admit their validity at all, greatly fearing the land- 
owners’ attempts to create arrangements under which 
land might be made inalienable for too long periods of 
time. 

He would be a bold reviewer who should attempt 
to state briefly the substance of the next section, which 
has to do with executory interests,—including shifting 
and springing uses, executory devises, and purely 
equitable estates. This may sound only moderately 
inspiring, yet we have found an eagle’s feather in this 
section, which gives the grateful reader of Holds- 
worth’s History at least a slight thrill. Of these last- 
mentioned executory interests (the ones created by 
equity) the author says, apparently in an unguarded 
moment: “I shall have more to say of the evolution 
of their incidents when, in the next Book of this His- 
tory, I deal with the evolution of the principles of 
equity.” But no “next Book of this History” is an- 
nounced; the present Book (not volume) is the last 
we have heard of. We are reminded of the famous 
pictorial paper-jacket on the first instalment of Dickens’ 
unfinished novel, The Mystery of Edwin Drood, which 
contains strange and awesome things that are not in 
the book as far as the author wrote it. 

The development of powers of appointment helped 
mitigate the worst evil of the system of strict settlement 
of land,—‘the continued occupation of the land by 
persons with very limited rights of disposition and 
of user.” Modern acts of Parliament have made a 
great advance here, “by taking into consideration, not 
only the needs of those taking interests under sett!e- 
ments, but also the needs of the actual tenants [in the 
widest sense] of the land, and of the public at large.” 

To check further these vast designs of the land- 
owners the courts invoked the Rule against Perbetuitics. 
In the country of Professor Gray, to whom Holdsworth 
gives his usual full and generous acknowledgment, it 
will be unnecessary to say more than that there is an old 
Rule against Perpetuities, as to which Sweet is the 
principal English authority, and a modern Rule. with 
the same name,—the two have sometimes been con- 
fused ; and that Sweet and Gray.—two noble antagon- 
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isions of Revolver Association Act—License to Carry 
urchase or Possess—Summary of Provisions 
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recent bill,’* in the United States House of Repre- 
sentatives, along the same lines, also failed of pas- 
sage). And no success has attended various other 
efforts to control the sale of firearms through Con- 
gressional legislation. 


License to Carry—Not License to Purchase 


In adopting the principle of the Revolver Asso- 
ciation Act of a license to carry a concealed pistol 
as against the requirement of a license to purchase 
or possess, the Uniform Act follows the almost 
universal system of regulation which has prevailed 
in the various states, and which has recently been 
affirmed in the adoption of the act named in North 
Dakota, New Hampshire, California and Indiana. 

New York has long stood virtually alone in 
favoring the form of regulation by license to pur- 
chase under the so-called Sullivan Law, first en- 
acted in 1888 and now existing there with certain 
amendments.’* Massachusetts has recently enacted 
a law along this line.**5 And a recent West Virginia 
Law seems to approach the principle.2%* Recently 
there have been a few states which have attempted 
to go the whole length and require a state-wide 
registration or a license to possess. In the first 
group is the Arkansas Law of 1923,!7 which pro- 
vided for a state-wide registration of pistols already 
owned and a license and registration of those after- 
wards acquired. This law was found so imprac- 
ticable in enforcement that it was later repealed.” 
The Michigan Law of 1925, mentioned above, like- 
wise requires a state-wide registration of all arms 
possessed,, but it does not go the length of the 
Arkansas Law in imposing the requirement of a 
license to possess. The registration feature had 
upon last information not yet been put into effect, 
because of technical difficulties. 

Another attempt to regulate is a law like that 
of North Carolina of 1923'® making it unlawful for 
any person to receive from any postal employee or 
express or railroad agent within the state, any pistol 
without having and exhibiting a pistol permit. The 
latter law. Mr. Chamberlain states to be of doubtful 
constitutionality.” 

Much has been said of late in the public press 
in favor of the license to purchase or possess like 
that of New York. It has been advocated strongly 
by prosecutors and others engaged in suppressing 
crime as the surest means of preventing a pistol 
from getting into the hands of the criminal. But 
the Conference has inclined to the view of a license 
to carry, heretofore almost universal and reaffirmed 
in the recent enactments named. 

It is doubtful whether or not a license to pur- 
chase or possess could ever be enforced. Legisla- 
tion to that end would no doubt be followed by an 
era of pistol bootlegging similar to the liquor boot- 
legging which followed Prohibition. The criminal 
records in New York amply demonstrate that the 
Sullivan Law has not kept weapons out of the hands 
of criminals. One of the best safeguards against 
crime is the consciousness on the part of the crim- 
inal that the householder possesses arms. A regula- 
tion which would make it difficult for a law-abiding 





13. H. R. 4002, 69th Cong., Ist Sess. 

14. N. Y¥. Consolidated Laws of 1897, ss. 1-14. 

15. Mass, Gen. L., Chap. 395, Act. of May 89, 1926 

16. Act April 23, 1925; Laws 1925, Ch. .95, Amending s. 7, 
Ch. 148, Code W. Va 

17. Ark. Acts 1928, Ch. 430 

i8. Ark. Acts 1025, p. 1047, Act No. 351. 

19. N. C. Laws, 1928, Ch. 106. 

a). Am. Bar Assn. Journal, vol. XJ, p. 598 


citizen to possess arms would make for lawlessness. 
The requirement of a license to purchase might 
render it impossible for a citizen to obtain a pistol 
when he might need it the most: the requirement of 
a license to possess would forbid his borrowing a 
pistol from a neighbor at the moment of a pressing 
emergency. He would be unarmed as against a 
criminal armed in defiance of law. 
Summary of Provisions of Uniform Act 

The Act defines a “pistol or revolver” as a fire- 
arm with barrel less than twelve inches in length.” 
It includes in the definition of a “crime of violence” 
such crimes as are usually committed with the 
aid of a revolver.** When such a crime is com- 
mitted by one armed with such weapon, a penalty 
in addition to that for the substantive offense is 
prescribed.» The fact that a criminal is armed 
with such weapon is prima facie evidence of his 
intention to commit the crime charged.** 

One convicted in a state of a crime of 
is absolutely forbidden to own or possess a pistol 
or revolver.**> The Act forbids the carrying of con- 
cealed weapons according to the universal principle 
in state legislation adopting the modern theory of 
making the prohibition extend, not only to weap- 
ons concealed on the person, but also to vehicles. 
This is intended to remove the easy method by 
which a criminal, on being pursued, may transfer 
a weapon from his pocket to a concealed place in 
a vehicle.* All classes of persons usually excepted 
by state statutes from the above provisions are 
excepted by the terms of the Act, and also ex- 
ceptions are permitted under certain circumstances, 
for example, carrying a weapon in a dwelling house 
or place of business.** 

The Act provides for the issuance of licenses 
for the carrying of concealed weapons upon a satis- 
factory showing being made by the applicant as 
to his character and the necessity for his applica- 
tion.** Delivery of firearms to minors under 
eighteen is forbidden; the age of eighteen being 
deemed more desirable than the younger age named 
in a number of statutes and the higher age named 
in some.?® 

The transfer of a firearm is forbidden to any 
one who the transferrer may have reasonable cause 
to believe has been convicted of a crime of violence. 
A seller may not transfer a weapon on the day 
of purchase. 


violence 


~ -— 


The Act specifies the means of iden- 
tifying the purchaser and the preservation of this 
identification.*® These provisions, however, do not 
forbid the lending of a weapon by one citizen to 
another in case of an emergency. 

The Act requires a license of dealers." The 
giving of this license to the dealer and its reten- 
tion by him is upon careful conditions, for the 
breach of which such license will be forfeited." 
False information in purchasing a firearm or in 
applying for a license to carry the same is forbid- 
den.** The changing of identifying marks on 
weapons is also forbidden and this prohibition is 
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wrtified by another provision that possession of 
firearms from which such identifying marks have 
been obliterated shall be prima facie evidence that 
the possessor has changed the same. 

The Act revokes all existing licenses.** It 
exempts antique weapons that are merely curiosi- 
ties.*® By a — provision it supersedes all 
local ordinances.** 

A seeciel section provides for penalties for 
iolations of the various provisions of the Act.** 
[he amounts of fines and lengths of imprisonment 
ire left blank so that these may be fixed in ac- 
ordance with the needs and usages of the par- 
ticular state, having regard to the differences in 
definitions of misdemeanors and felonies obtaining 
in the various states. The Act conforms to what 


DADNA 





is believed to be the sound view of putting the 
matter of punishment in the discretion of the court. 

The Act concludes with the usual provision 
found in Uniform State Laws, viz., a provision that 
if any part of the Act is for any reason declared void, 
such invalidity shall not affect the validity of the 
remaining portions of the Act,*® the definition of a 
short title, “Uniform Firearms Act,” the naming 
of an effective date,“* and the specific repeal of 
inconsistent laws.* 

It is believed that the provisions of the Uni- 
form Firearms Act present no constitutional ob- 
jections, constitute no drastic changes in the law 
of any jurisdiction, and if adopted generally will 
not only secure uniformity, but will remove the 
evils of the present lack of uniformity. 





39, S. 18, 
40. S. 19. 
41. S. 20. 
42. S. 21, 


DEPARTMENT OF CURRENT LEGISLATION 





Current Federal Legislation (Continued) 





By J. P. CHAMBERLAIN AND MippLETON BEAMAN 


HE Prohibition Amendment did not relegate 

to the Congressional waste-paper basket, all 

the experience gained in the long series of fed- 
eral statutes under the commerce power to aid the 
states in enforcing their liquor laws. 

The Plant Quarantine Act authorizes the Secre- 
tary of Agriculture to quarantine any State against 
plant diseases and when such quarantine is estab- 
lished shipment of plants into the quarantined State 
is unlawful under a criminal penalty. Public Reso- 
lution 14 provides that until the Secretary has es- 
tablished a quarantine, the act shall not be con- 
strued to prevent any state from enforcing its 
quarantine laws preventing transport of plants into 
or through the state from any other state in which 
the transit state finds that a plant disease exists. 
This statutory interpretation of the earlier law 
permits the states to act independently of the Gov- 
ernment until the Government has acted.* The di- 
rect application of the principle of the old laws 
regulating liquor is in another provision which 
declares that when a quarantine has been estab- 
lished by the Secretary, plants shipped in violation 
of the quarantine are subject to the laws of the 
states into which they are brought “to the same 
extent and in the same manner as though” the 
plants “had been produced in such state and 
shall not be exempt therefrom by reason of being 
introduced therein in original packages or other- 
wise.” This is a further illustration of the divest- 


rea by Congress of its power over interstate com- 
*A prior jud | interpretation was that the states were prevented 
m acting in such cases even before any action by the Secretary. 
\regon-Washington Railway Co. v. W ashington 46 Sup. Ct. Rep. 279. 








merce, in respect to a particular article, a procedure 
sanctioned when applied to intoxicating liquor.’ 
The question arises as to whether a violator of the 
Federal quarantine will be subject to penalty under 
the Federal law in the Federal courts as well as to 
a penalty under the State law in the state courts.’ 
It is to be noted that previous acts divesting articles 
of protection against state legislation while in inter- 
state commerce, applied only where interstate com- 
merce was being used as a means of circumventing 
state laws, while by this statute, the state authority 
is permitted to act upon articles being transported 
in breach of a Federal law. Formerly the article was 
stripped of Federal protection to enforce the law 
of the state; here it is in addition, a sort of penalty 
imposed for violation of the Federal regulation. 

A further example of the use by Congress of 
its power over interstate commerce to aid the States 
in the enforcement of their laws is found in Public 
256 which makes it unlawful for any person to de- 
liver to a common carrier for transportation, or for 
any person knowingly to transport or carry in inter- 
state or foreign commerce any black bass which 
has been caught, sold, purchased, or possessed in 
violation of the law of the State or Territory 
wherein the delivery of the bass for transportation 
is made or the carrying thereof begins. A criminal 
penalty is provided for violation. The Act is much 
the same as the Act of May 25, 1900, commonly 
known as the “Lacey Act”, applicable to wild ani- 
mals and birds. That Act has never been passed 
on by the Supreme Court, but has been sustained 


1. Re Rahrer, 140 U. oes. 
2 . S. v. Lanza, 260 v. S. 3877. 





See also footnote 6. 
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under the original Act the authority of the director 
was limited to the control of motor vehicles. 

The Act provides for issuing motor vehicle 
operators’ permits for a period not in excess of three 
years, renewable for periods of three years. All 
outstanding permits are to be called in by the 
director and reissued within a period of one year. 
Judges of the police court or their subordinates 
shall note, upon the space provided therefor on the 
operator’s permit, convictions for speeding and 
reckless driving, fleeing from the scene of an acci- 
dent, driving while under the influence of intoxi- 
cating liquor or narcotic drugs, and using a smoke 
screen. 

The director of traffic or any designated as- 
sistant may, with or without a prior hearing, re- 
voke or suspend an operator’s permit for any cause 
deemed sufficient, the reasons to be set out in the 
order, which shall take effect 10 days after its is- 
suance unless the holder of the permit files writterr 
application with the Commissioners of the District 
of Columbia for a review. If the Commissioners 
sustain the order, it becomes effective immediately ; 
if the Commissioners reverse the order, it is there- 
upon vacated. It is further provided that in case 
of denial, suspension, or revacation, application 
may be made to any justice of the Court of Appeals 
of the District of Columbia for a writ of error to 
review the order of the director or his assistant, or 
the decision of the Commissioners in case applica- 
tion for review by them of an order for revocation 
or suspension has been filed. The application to 
the court for a writ of error does not operate as a 
stay of the order of the director or his assistant or 
the decision of the commissioners. The decision 
of the Court of Appeals is made final. 

The Act also seeks to make clear the authority 
of the director of traffic to restrict the speed of 
vehicles below twenty-two miles per hour and to 
raise the speed limit in such outlying districts and 
upon such highways as he may designate. 


Illinois Law Review’s New Editor-in-Chief 
(From Illinois Law Review, June) 


This issue of the Review completes two years 
of joint editorial control by the law schools of the 
University of Chicago, University of Illinois, and 
Northwestern University. With the publication 
f this number, the office of editor-in-chief passes 
to Professor Ernst W. Puttkammer of the Univers- 
ity of Chicago. Professor Puttkammer has been a 
regular contributor to the Review for the last two 
years and he is also widely known to the legal 
profession as the book review editor of the American 
Bar Association Journal. Professor Puttkammer 
will be the fifth in the series of the Review’s head 
editors. Professor Frederick C. Woodward, then 
of the law faculty of Northwestern University and 
now vice-president of the University of Chicago, 
was the founding editor. Professor Woodward 
was succeeded by Professor Roscoe Pound, now 
dean of the Harvard Law School, who was suc- 
ceeded by Professor George P. Costigan, Jr., now 
of the School of Jurisprudence of the University of 
California. Professor Puttkammer brings to his 
office sound scholarship, industry, and an outlook 
that will preserve all that is of enduring value in 
the policies and traditions of the Review. 
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BAR ASSOCIATION LEGISLATIVE 
PROGRAMS 


There are two effective forms of coop- 


eration. One is to do something that will 
assist. The other is to refrain from doing 


something that hinders. The numerous leg- 
islatures which meet early next year have 
an opportunity to employ both forms in aid 
of the forces that are attempting to bring 
about improvements in the administration 
of justice. 

Most of the State Bar Associations have 
legislative programs for presentation at the 
coming sessions. Some are extensive, em- 
bracing not only proposals that the associa- 
tion thinks have a chance for adoption at 
this time, but also others which it feels are 
right in principle but not likely to find 
early acceptance. Restoration of the rule- 
making power to the judges; restoration of 
their power to comment on the evidence and 
credibility of witnesses to the jury; changes 
in civil procedure; changes in codes of crim- 
inal procedure, more or less numerous; es- 
tablishment of judicial councils; adequate 
compensation for judges; model reforma- 
tories and hospital prisons for the insane 
and mentally defective; raising standards of 
legal education,—these are only a few scat- 
tered but important items taken from the 
programs of state and allied organizations. 

Theoretically—or rather from the lay- 
man’s viewpoint—legislative proposals by 
bar associations occupy a peculiarly favor- 
able position. A large proportion of the 
members of every legislative body are law- 
yers, most of them perhaps members of the 


state association itself. It is thus taken to 
be a case of lawyers making legal proposals 
to lawyers—to those peculiarly fitted to un 
derstand them and, presumably, to some ex 
tent in sympathy with them. 

Unfortunately this does not represent 
the situation accurately. The lawyer mem 
bers are not there on professional business 
and they often have other matters on hand 
which they regard as more 
their constituencies. Legislation is to a 
great extent a matter of give and take, of 
compromise and concession, and not all leg 
islators are willing to exhaust their capital 
of this sort in support of the proposals of an 
organization which seems to them amply 
able to wait for its reforms. In other words, 
as every bar association legislative commit 
tee knows, the program has to fight its way 
and take its chances like any other measure 
or series of measures. 

However, there are evidences here and 
there of an improving technique on the part 
of those presenting legislative proposals 
sponsored by bar associations or allied 
organizations. The Missouri Association 
for Criminal Justice furnishes an interesting 
illustration. Instead of urging all the 
changes suggested as a result of the recent 
comprehensive survey in that state, thus fill 
ing the legislature hopper too full, its offi 
cials have recently been pursuing a process 
of careful selection, with the idea of present 
ing the items which they have reason to be 
lieve can be urged with the best prospects 
for success. And in this process of selection 
they are availing themselves of an advisory 
council which embraces in its membership 
leading representatives of both houses of the 
legislature. 

California furnishes another illustra 
tion. Its Bar Association’s successful cam 
paign to have the last legislature adopt cer- 
tain important proposals was based largely 
on a state-wide appeal not only to profes 
sional but to public opinion. That is the 
sort of thing the legislator is particularly 
likely to respond to. The fact that the 
Governor did not approve the legislative 
action does not reflect on the validity of the 
sar Association’s method. In every cam 
paign for legislative action an effort should 
be made to enlist as far as possible the in 
terest of the public. 

It is hardly necessary to stress the im 
portance of concentration on certain special 
items of a program, once the legislative 
sessions have begun. Unless all the propos 
als are in some way bound together, and are 
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eral plan, it is hardly likely that any large 
proportion of a program will get through. 
In the process of selecting what to concen- 
trate on the legislative committee of an as- 
sociation has a most important task in the 
discharge of which the counsels of legisla- 
tive experience are of great value. 

Shall the committee concentrate its ef- 
forts to secure the passage of what are really 
the most important items, but which 
may have little chance of success at that 
session, or shall it devote its main attention 
to props sals not quite sO important but for 
which the public and the legislative mind 
seem better prepared? Shall it go on the 
theory that its business is to push the whole 
program as recommended, and let the re- 
sults take care of themselves, or to get some 
immediate results, however incomplete, 
from the efforts expended? These are mat- 
ters which the committees must decide and 
which, in view of the fact that many of their 
members know a good deal about legisla- 
tures, they are doubtless quite competent to 
settle. 

Of course no proposal can go before any 
legislature which is quite as important at 
this time as that to restore to the judges the 
power to make rules. In our opinion this is 
an inherent power of the courts which they 
can rightfully resume of their own .motion, 
but in most states the attempt will be made 
to accomplish this purpose by legislative ac- 
tion. In an increasing number of states this 
right has been regained. Delaware and 
Washington are the latest accessions. IIli- 
nois and Oregon have put this at the fore- 
front of their programs, and probably other 
issociations have done so. Certainly no 
committee pushing a measure of this sort 
can lack all the argumentative ammunition 
that can possibly be demanded. Ultimately 
we trust every association will insist upon 
this needed reform by one or the other 
nethod, for upon it depends the success 
with which justice is to be administered 
among us 

Restoration to the judge of the power 
to comment on the weight of the evidence 
and the credibility of the witnesses is an- 
other item on several programs the impor- 
tance of which cannot be over-emphasized. 
Adequate salaries for judges is another, and 
committees may well devote no small part 
of their efforts to seeing that tardy justice 
is done to the judiciary. Longer terms for 
judges, where these are at present too short. 
according to the ideas of an earlier dav, are 


more or less interdependent parcels of a gen- 






also worth making a fight for. This list is, 
of course, not intended to be exhaustive. 

Each bar association knows its own local 
conditions and each committee doubtless has a 
fair idea of what can and what cannot be done 
just at this time. With proposals that are more 
or less local in their character, brought 
about by the local conditions, the profession 
as a whole is not greatly concerned. But 
in almost every legislative program there 
are proposals which embody ideas of general 
significance, which have made their way in 
the profession during a long period of dis- 
cussion, and the fate of these at the coming 
sessions in 1927 will attract general atten- 
tion. 

In addition to measures prepared and 
presented directly by the state associations, 
the legislatures will have before them a num- 
ber of new proposed uniform state laws. At 
the meeting at Denver the Conference of 
Commissioners completed their long and 
careful consideration of these measures, and 
the American Bar Association thereupon 
gave its official approval and recommended 
their adoption. Perhaps the most important 
of these is what is known as the Uniform 
Motor Vehicle Code, which deals, as its 
name implies, with a problem of great pres- 
ent importance. Secretary Bogert of the 
Commissioners gives a brief account of these 
proposals in this issue. 

The legislative activities of the commit- 
tees representing the American Bar Asso- 
ciation in matters pending before Congress 
will, of course, begin somewhat earlier. At 
the head of the national organization’s pro- 
gram in this field are, of course, the pro- 
cedural reform bill and the bill fixing salar- 
ies of the Federal Judges. A list of the other 
principal measures approved or reapproved 
at the Denver meeting will be found on page 
526 of the August issue. 

Even a cursory glance at this program 
as well as the programs of the state bar as- 
sociations shows very clearly that there is 
nothing self-serving in the efforts of these 
organizations in the legislative field. The 
general idea that runs through most of the 
proposals is that of doing what is possible 
to improve the administration of justice. 
They are devised emphatically in the public 
interest. We do not hesitate to say that no 
group of men, professional or otherwise, 
comes before Congress or the legislatures to- 
day with a program more open and above 
board and freer from all suspicion of mere 
self-interest than the bar associations of the 
country 
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INTERNATIONAL LAW: 





ITS ACCEPTANCE AND 


ENFORCEMENT IN THE U. S. 


International Law as Part of the Common 
Decisions, After Adoption of Constitution, 


national Law— 


By CHARLE 


NTERNATIONAL law as part of the common law. 
In a case decided in 1761 Lord Mansfield quoted 

with approval an even earlier opinion of Lord Tal- 
bot (1736) to the effect that ‘‘the law of nations, in 
its full extent, was part of the law of England.” ’ 
When, therefore, Blackstone in his Commentaries 
declared that in England the law of nations is 
“adopted in its full extent by the common law, and 
is held to be a part of the law of the land” * he had 
sufficient judicial precedent for the pronouncement 

The foundation of the jurisprudence of all the 
American states is the English common law,* the 
only exception being Louisiana, where the civil law 
is applied in controversies of a civil nature; but 
even in that state the common law prevails in 
criminal matters.* It is generally held that the 
common law was brought to America by the Eng 
lish settlers on the settlement of the colonies’ and 
it is assumed that the Constitution of the United 
States was framed by the Constitutional Convention 
of 1787 and ratified by the colonies in contemplation 
of the continued existence of this legal system in 
each state, subject to such modification as neces- 
sarily followed from the delegation of enumerated 
powers granted to the central government. The 
government of the Union being merely one of 
powers delegated directly or by necessary implica- 
tion, the ruling was perfectly logical, and, indeed, 
inevitable, that there is no common law of the 
United States in the sense of a national customary 
law, or distinct from the common law as it prevails 
in the several states.’ It is true, of course, that the 
federal courts are frequently called upon to enforce 
the common law in municipal matters, but they 
do this because it is the law of the state, not federal 
law.’ It is equally true that the federal courts, in 
proper cases, determine what is, or what is not, the 
common law applicable to 
following federal 
question is new weight is given 
the state courts,’° but the 


a particular cause by 
precedents,® though where the 
to the decisions of 


following of federal 


1. Triquet vs. Bath, Burrage: Reports, vol. III, p. 1478; Stowell 
& Munro, International Cases, Houghton Mifflin C Boston. 1916. ¥ 
I, p. XXI; James Brown Scott, Ca n International Law, West 
Publishing Co., St. Paul, 1922, 

2. Blackstone, William, Sir, Cor entaries on the Laws of Eng 
land Callaghan & ( { g 18 Book IV, Chapter IV (( ley's 
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5 Gatton vs. Chicag _ a 2. R. Co.. 95 Towa, 112; 28 
L. R. A., 556; Rhode Island vs. Mas setts, 2 Peters 751 
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Law—In the Federal Constitution— 
Declaring It Part of the Law of the Land 


—Federal Legislation and International Law—States of the Union and Inter 


Nature and Sources 


‘Ss PERGLER 


precedents, when they are found, is t due to the 
existence of any national common law, but ts re- 
sorted to on the theory that judicia ect 


not constitute the rule, but are si1 evidet 
what the common law rule is. 

2. International law in the } ition 
Nevertheless, while the common | ( egal Sys- 
tem of the several states of the . and while 


international law as part of the common | ilso 


the law of the several states, the ict remains that 
the necessity of meeting obligat posed by 
international law had much to nging 
about the formulation and adoptio1 the federal 
constitution, and that the rules of 

particularly of public internation have been 
primarily expounded by the feder not the 
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RNATIONAL LAW: ACCEPTANCE AND ENFORCEMENT IN U. S. 
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us ridiculous”; but Gouverneur Morris responded 
that “the word define is proper when applied to 
offences in this case, the law of nations being often 
too vague and deficient to be a rule.” *” 

Even more important than uniformity in ob- 
servance of the rules of customary international 
law was the necessity of enforcement of treaty obli- 
gations. While the Revolutionary War was in 
progress some of the states enacted laws prov iding 
that debts due British creditors should be paid into 


1 


the local treasury and that such payment could be 
pleaded in bar to any future action for the recovery 
of those debts. As a result there was embodied in 
the treaty of peace with Great Britain an article 
according the creditors the usual judicial remedies ; 
but the state courts refused to enforce this treaty 
provision, deeming themselves bound by state en- 
tments, and, consequently, the treaty in this 
respect became a mere scrap cf paper. It was this 
ituation that brought about the constitutional pro- 
ision declaring treaties the supreme law of the 
land, binding judges in every state, anything in 
the constitution or laws of any state to the contrary 
twithstanding.*° 
Again, the judicial power of the United States 
extends not only to all cases, in law and equity, 
arising under the constitution and the laws of the 
l\'nited States, but under “treaties made, or which 
shall be made, under their authority; to all cases 
iffecting ambassadors, other public ministers and 
consuls; to all cases of admiralty and maritime 
jurisdiction”, and “to controversies . . . between 
1 state, or the citizens thereof, and foreign states, 
citizens or subjects.” ™ 
Thus, under the constitution, Congress has con- 
siderable powers within the sphere of international 
law and the federal courts have extensive jurisdic- 
tion whenever cases under it arise. But it is well to 
remember that the great body of international law 
which concerns itself with the rights of private indi- 
viduals, and is generally called private international 
law, does not come within the scope of federal 
legislation, except as it may be brought there by 
proper exercise of the treaty making power. Article 
three, section two, paragraph one of the federal con- 
stitution is jurisdictional and simply makes the 
federal courts the proper forum in a certain class 
f cases, while paragraph ten, of section eight, 
article one of the constitution, concerning felonies 
ind piracies committed on the high seas and 
ffences against the law of nations, relates wholly 
to acts of a criminal nature. This is so not only 
by reason of the rule that where general words fol- 
»w a designation of particular subjects or classes 
of persons, the meaning of the general words will 
ordinarily be presumed to be restricted by the 
particular designation, and to include only things 
or persons of the same kind, class or nature as those 
specifically enumerated, unless there is a clear 
manifestation of a contrary purpose,” but also 
because the term offense is applied to breaches of 
laws enacted for the protection of the public as 
distinguished from an infringement of mere private 
rights,” and the expression relating only to punish- 
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. Farrand, Max, Records of the Federal Convention, supra. vol 
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Federal Constitution, Article six, section two: Ware vs 
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2} Feder ] Constitutic n. Article three. section two par. on 
2 United States vs. Revans, 3 Wheaton, 236, 4 | Fd., 404; 
tti vs. United States, 242 U. S. 470, 61 L. Ed., 442 
9 Cyc., pp. 1351-52, and cases cited 


























776 AMERICAN Bar ASSOCIATION JOURNAL 





able violations of law, either felonies or misde- 
meanors.** 

3. Judicial decisions, after adoption of the con- 
stitution, declaring international law part of the law 
of the land. The courts of the United States lost 
no time in affirming the principle that international 
law is part of the law of the land. Before the end 
of the century, the last quarter of which saw the 
establishment of American independence and the 
adoption of the constitution, Mr. Justice Wilson 
laid down the principle that “when the United 
States declared their independence, they were 
bound to receive the law of nations in its modern 
state of purity and refinement.” ** This was fol- 
lowed by a declaration of Chief Justice Marshall, 
in 1804, that an act of Congress ought never to be 
construed to violate the law of nations if any other 
possible construction remains.** Later, in 1815, 
the Chief Justice reaffirmed this position and held 
that until an act of Congress has been passed “the 
court is bound by the law of nations, which is a 
part of the law of the land.” * 

The position proclaimed so early in the history 
of the Supreme Court this tribunal has consistently 
maintained. Indeed, in some instances it has 
chosen to adopt language even stronger than that of 
John Marshall. Thus in 1895, speaking for the 
court, Mr. Justice Gray holds that international 
law, in its widest and most comprehensive sense, is 
a part of the law of the land, and must be ascer- 
tained and administered by the courts of justice as 
often as questions involving international law are 
presented in litigation between man and man and 
duly submitted for the decision of the courts. The 
Justice emphasizes that he has in mind not only 
questions of right between nations when he speaks 
of international law, but questions of what inter- 
national jurists call private international law, or 
the conflict of laws, as it is otherwise frequently 
called, and concerning the rights of persons within 
the territory and dominion of one nation, by reason 
of acts, private or public, done within the dominion 
of another nation.”* In a still later case, and one 
which has become a leading decision in the latter 
day history of international law, it is again Mr. 
Justice Gray who holds that “international law is 
a part of our law, and must be ascertained and ad- 
ministered by the courts of justice of appropriate 
jurisdiction, as often as questions of right depend- 
ing upon it are duly presented for their determina- 
tion.” *® In administering this law the court does 
not consider itself “at liberty to inquire what is for 
the particular advantage or disadvantage of our 
own or another country.” *° 

Enforcement of international law by the courts, 
whenever proper and possible, undoubtedly makes 
for progress in orderly international relations, but, 
from the point of view of the practicing lawyers, it 
has also the important and practical result that the 
law of nations, unlike foreign municipal law, does 
not have to be proved as a fact and is taken judicial 
notice of by the courts.™ ; 

4. Federal legislation and international law.—A 
declaration that international law is law of the land, 
"94. Com. vs. Rowe, 112 Ky., 482, 66 S. W., 29 

25. Ware vs. Hylton, 3 Dallas, 199, 1 L. Ed.. 568 

26. The Charming Betsy, 2 Cranch, 64, 2. L. Fd., 208. 

27. The Nereide. 9 Cranch. 388 L. Ed.. 749 

28. Hilton vs. Guyot, 159 U. S., 677, 40 L. Ed., 95 

20. The “Paquette Habana,” 175 U. S., 677, 44 L. Ed., 320; 
The Lusitania, 251 Fed. Rep., 715. 

80. The Peterhoff, 56 Wallace, 28, 18 L. Ed., 564. 


$1. The Scotia, 14 Wallace, 170, 20 L. Ed., 822: The New York, 
175 U. S., 187, 44 L. Ed.; 126, 





is of course, a broad and sweeping statement and 


nignt 


under certain circumstances, standing alone, mij; 
even prove misleading, since it is susceptible of 
being understood as meaning that the law of na 
tions must prevail, and does prevail, in the courts 
United States, under all ; 
simple reflection will show that this 


of the 
Obviously, 
cannot be so. 

What the decisions mean, and are intended 
mean, is, that when international law can be ap- 
plied without running counter to a statutory pro 
vision, of congress or of a state legislature, and 
when it is also not in conflict with an executive act 
or declaration governing the case, international law 
will be given effect and the courts will notice 
judicially what the international law is in a par- 
ticular instance. This position is evident enough 
from the forceful language of Marshall who clearly 
concedes that if an act of Congress violates the 
law of nations, it is the act of Congress which must 
be enforced; no other construction can be placed 
upon a statement that wntil an act of Congress has 
been passed the court is bound by the law of nations. 
Expressed affirmatively, the rule is that when an 
act of Congress has been passed, the courts have 
no option but to enforce it, regardless of the rules 
of international law. The injured party would have 
a remedy, if any, in the usual diplomatic procedure, 
If a treaty must yield to the provisions of a con- 
gressional enactment, passed subsequently to the 
treaty,** a different rule certainly cannot prevail 
with regard to the frequently less certain obliga- 
tions of customary international law. ‘The courts 
in such case will, and must, enforce the statute, 
leaving the violation of international law, if any, 
to adjustment through the usual channels of inter- 
national intercourse, 

The problem we are dealing with here is not 
so much one of superiority or inferiority of any 
branch of law, but of its enforceability in courts 
that derive their jurisdiction and all their power 
from constitutions, state and federal, and laws en- 
acted under these constitutions. One may well be- 
lieve that international law is superior to constitu- 
tions—and municipal law in the sense that it is the 
law of all nations and stands above all other laws in 
moral weight, and yet realize that international 
law cannot be given effect by municipal courts 
where it clashes with provisions of municipal law. 
Theoretical considerations may lead us to desire a 
different rule, but it requires no prophetic gift to 
say that no court, federal or state, will ever declare 
a statute invalid on the sole ground that it is con- 
trary to international law. 

“International law forms an important part of 
the law of civilized states. To what extent and in what 
manner its rules are recognized by the law of any 
given state is a question which depends on the 
municipal law of the particular state.” Within 
the state nothing can be recognized as law by the 
courts except that which is commanded by the 
state.** This may seem a statement of the obvious, 
but it appears appropriate to enter into some con- 
sideration of what appears axiomati for no other 
reason, because of the fact that only recently the 
contention has been advanced that treaties as well 
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1s customary international law are superior to 
municipal law and that in cases of conflict the latter 
should yield to the former. The theory is thus sum- 
marized: 

“The conclusion here drawn is that not only are trea- 


ties and customary international law of authority superior 
to national statutes and the constitution of the United 
States, but also that national courts in the United States 
are bound in observing sound principles of law to act upon 
this fact. This position is denied today by the courts with 
ory ct to treaties and statutes, in reliance entirely upon an 
old : nd ba dly reasoned decision from an inferior court; it 
is in di spute with reference to statutes and customary in- 
ternational law, with a preponderance of authority in sup- 
port of the conclusion here drawn; it is well recognized 
with reference to the Constitution and treaties or cus- 
tomary international law, although not as well recognized 
as it should be Eventually the doctrine set forth here 
must prevail all along the line, in the interests of sound 
urisprudet und practical convenience as well.” 


It may be well worth while to examine the 
cases the author relies upon. The first case** is 
yne of the French Spoliation Claims and involved 
an action of the administrator against the United 
States, a fact in itself quite suggestive of the nature 
of the case, the question presented being whether 
an American vessel convoyed by a British privateer 
in 1798 was liable to condemnation. One of the 
bases of the claim for compensation was the con- 
tention that a statute of the United States author- 

ed resistance of American merchantmen to French 
visitation and search, and the court in an obiter 
dictum remarked that “no single state can change 

e law of nations by its municipal regulation.” The 
we? correct in itself, has no bearing, however, upon 
the question we are discussing, viz., the enforceability 
of international law, as municipal law, and does not 
support the author’s theory, for the simple reason that 
the court was dealing not with a problem of munici- 
pal law of the United States, but an alleged claim 
of an American citizen, or, rather, his descendants, 
against the French government, and, manifestly, 
the only law applicab le was intern: ational law. 

The second case*™’ is another of the French 
Spoliation cases and it resulted from the resistance 
of the vessel to search by a French cruiser in 1799, 
the resistance causing an action lasting 2% hours, 
and the court said that “the municipal law in the 
absence of a treaty must be subordinated to inter- 
national law when they come in antagonism, as 
hat is the la ymmon to both parties.” The sentence 
italicized shows sufficiently that the question was 
one of applicability of a given law, a situation com- 
mon enough in all litigation, and therefore not a 
superiority or inferiority of any branch of the law. 
But who were the parties the opinion speaks of? 
The tribunal answers this by saying that “this court 
in making the investigation contemplated by the act 
of our jurisdiction is sitting in the character of an 
nternation tribunal, to determine the diplomatic 
rights of the United States as they existed against 
the ratification of the treaty of Sep- 


France prior 


j 


ember 30, 1800.” The parties, therefore, were two 
international law persons, the United States and 
France, and, again, the question was not one of 


international law as municipal law. 

The author of the study referred to relies upon 
two other Court of Claims cases, but what has been 
said as to the first two applies to the remaining ones 


_ _ 85. Pitman B. Potter, International Law and National Law in the 
United States, American Journal of International Law, April, 1925, 
l. 19, N 2 
86. The Schooner Nancy (1892) 27 Court of Claims, 99. 
87. The Ship Rose, 36 Court of Claims, 290. 


with equal force, for these, also, are of the group 
of French Spoliations,** the parties being two states, 
and in the last case the court declaring that “the 
statutes to which we have referred respecting the 
authority of Congress to authorize American mer- 
chant vessels to defend against French depredations 
did not change the law of nations or tmpose a new 
international obligation upon France as was held 
in the case of the Ship Rose, supra, page 283.” In 
the French Spoliation cases the Court of Claims 
acted under a special act of Congress, as appears 
from the opinions clearly enough; without an act 
of Congress the Court of Claims would have had 
no jurisdiction; and in all cases the findings, with 
the opinions rendered, were simply certified to 
Congress, in the nature of recommendations, a fact 
in itself constituting a recognition of the power of 
the national legislature to carry out, or not to carry 
out, obligations imposed upon states by inter- 
national law. 

A direct ruling upon the question under con- 
sideration by the United States Supreme Court does 
not exist, but there is a statement from competent 
judicial authority to the effect that “it goes without 
saying that mere international comity not incor- 
porated in any convention between the United 
States and a foreign power must yield to a statute 
with which it is in conflict.” ** This ruling was fol- 
lowed in a much later case, where the question was 
directly involved, and where, while the court reveals 
an underestimation of international law as a rule 
of conduct between states, the decision still is “that 
the rules of international law, like those of existing 
treaties or conventions, are subject to the express 
acts of Congress, and the courts of the United States 
have not the power to declare a law unconstitu- 
tional, if it be within the authority given to Con- 
gress as to legislation, even though the law itself 
be in contravention of the so-called law of na- 
tions.” *° <A ruling still later made contains the 
declaration that “we make no question of the power 
of Congress to enact this law, for neither existing 
treaties, nor international law, could divest Con- 
gress of the power, if it chose to exercise it, of 
requiring military service of such resident aliens, 
as international law is not in itself binding upon 
Congress, and treaties stand upon no higher plane 
than statutes of the United States.” “ 

Only recently it has been conceded that “it is 
quite true that in case of conflict between municipal 
and international law, the courts and executive 
authorities are bound by the former rather than the 
latter”, and “that a state is entirely free to enact 
such legislation and may compel its own courts to 
apply it, its executive authorities to enforce it and 
its subjects to obey it”, but “that the international 
responsibility of the state cannot be altered in the 
slightest by such contravening legislation.” ** The 
second contention is of course also true, but the 
fact remains that international law is not law be- 
tween a state and the persons subject to its juris- 
diction unless the state recognizes it as such.“ 

In an obiter dictum the Supreme Court has indi- 
cated that article one, section eight, of the Federal 


88. The Schooner Jane, 37 Court of Claims 24; The Schooner 
Endeavor, Court of Claims, 242. 

89. The Kestor, 110 Fed. Rep., 

40. United States vs. Bell, 248 Fea 'R he * 

41. United States vs. Siem, 299 Fed. 

42. Garner, James W., Presidential Address totore The American 
Political Science “Association, aeaner 29, 1924, The American Pol- 
itical Science Review, Februar “yz 1s 

43. Burgess, John W litical Science and | Gomonsative Con- 
stitutional Law, Ginn & Co., (1918), vol. I, pages 54 
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Constitution, authorizing Congress “to define and 
punish piracies and felonies on the high seas, and 
offences against the law of nations” does not permit 
Congress, however, to bring within the shelter of 
this clause any offence not ecognized by interna- 
tional law by arbitrarily declaring it to be one. An 
act of Congress of April 30, 1790, declared murdet 
as well as robbery on the high seas to be piracy, 
but the Supreme Court points out that murder and 
piracy are things so essentially different in thei 
nature that even Congress cannot confound o1 
identify them. If, by calling murder piracy, Con 
1 


gress might assert jurisdiction over that offence 
committed by a foreigner on a foreign vessel, what 
offence might not be brought within their powet 


by, the same device? the court properly asked.” 


I 


Pirates, of course, are subject to punishment in 


any jurisdiction into v hich they may be brought 
and piracy is well understood to be robbery on the 
high seas,*® and if Congress c uld by definition de 
clare anything else to be pi it is obvious it 
could bring within American jurisdiction almost 
any conceivable offence as long as it was com 
mitted on the high seas Sut this is primarily 

question of constitutional. not international law, 
and if Congress does not | ess the power thus 
questioned by the Supreme ( urt, the limitation 
is one imposed by the Constitution and not by 


reason of the superior authority of international 
law. As a rule of constitutional law the opinion 
would seem to be sound, for when the framers of 
the Constitution gave Congress power to punish 
f rh seas and other 


on 


piracies and felonies on the 
offences against international law, they clearly had 
in mind such offences as were and are taken cogniz- 
ance of by the latter, and they did not confer, and 
did not intend to onter, power to create new 


offences, committed abroad, or to change the very 
nature of any recognized offence, perhaps for the 
sole purpose of obtaining jurisdiction which othet 
wise could not be acquired he usual canon ol 
construction, that the expression of one thing in a 
constitution involves the exclusion of other thing 
not expressed,* is al to be borne in mind, and 
from this point of view the Constitution exclude 
from the power of Congres nvthinge more than 
punishment and definition of international offences 
Congress may provide for the punishment of crimes 
on the high sea vhether tl ts penali ed are 
felonies or crimes of a lesser degree.*7 Howevet 
an act of Congress need not expressly declare that 
its object is to punisl r define an international 
offence if in fact it does 


Under the provision in question there exists a 





considerable body f lecislatior mostly designed 
to safeguard the neutrality of the United States it 
case ot conflicts wit the tries Tust how iT 
Congress could o in “defininse and punishi o”’ 
piracies and felonies on the high seas and offences 
against the law of nations 1 f course an interest 
ing question for the constitutional, as well as the 
international, jurist 
national law Once the Vie is f iken that inte! 
national has been “adopted in it extent by the 

44 T'nited Stat ve Piratee 5 WwW — 1< . Fd 1a 

45 Life of Ci. Te ne Ten kir a = . & hans 1 
national Cases, Houghton M n ( Bost 1¢ vol. I. rt 42 

46. Brown vs. Maryland, 12 Wheaton, 419, 6 L. Ed., 678 

47. United States vs. Rodgers, 15 T S 49 a Fd 


48. United State Ariona. 120 U. S.. 479. 30 L. Fd.. 728 
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ikit gly exemplified as in 

it are k1 n as the McLeod and The Caroline 

| the contentions already 

red 1 to avoid even the slightest possi- 

of thought, it may be worth 

e to g the material facts in these cases, 

e succinctly given in a work on 

for the sake of brevity the 
adopted here: 


rebellior f 1837 Americans 
sympathy for the 

munitions from the 

December a British force crossed the 
i i k possession of The Caro- 
been hired by the insurgents to 

er supplie The ship was fired 
When The iroline was boarded 
Durf ‘ killed and several 
1 State t once demanded re- 

c the position that 

ifiable act of self- 

whom t t vn government either 


State vere still unre 
840 ( 1 named Alexander 
the American side 

n at his word, ex 
tted to jail in Lock- 
it excitement on both 
minister at Washington 
United States “to take 
S liberation of Mr 
State Forsythe replied that the 
I d had been com- 

New York: that the jurisdiction 
Stat vas, within its proper 
ederal government ; 

date set for the 

M iy in March, 1841. 

n’s term began on the 

secretary of state. 

s by his govern- 

f McLeod. This 

he attack on The 

because it was a 

British territory 

rebels and Ameri- 

the principles of 
onsible for acts 
ies of the state; 
Government could not admit 

g rnment had no power to 

t with the state of 

powers were with 

1dmit that the federal gov 
ld le id to the dis- 

powers are con 

ng of foreign diplomatic agents, 
each separate state 

1 sent the attorney 

Leod had competent 

del luring which Webster 

f t t 1 note, McLeod 


res 


' 
t 
rit 


es, and all endeavors of the 
t only fruitless, but 
f New York gave 
w governing the 
n American writer, “held 
reion state was liable to be 


ceeded t individually, and tried on an in- 
tment in t riminal courts for arson and mur- 
he acts for which the indict- 

been subsequently avowed by 

ove! t, and it, nsequently, refused to 


The opinion of the 
Mr Ju tice Cowen and is of 
nd International Law,” 


T lership, Doubleday 


great length. So far as the question of national 
law is concerned, the opinion rests upon the proposi- 
tion, that until war is declared by the war-making 
power, the officers or citizens of a foreign govern- 
ment, who enter our territory, are as completely 
obnoxious to punishment by our law as if they had 
been born and always resided in this country; that 
while two nations are at peace with each other, the 
acts of hostility by individuals must be regarded as 
private and not public acts, and that the courts will 
hold the parties individually responsible, notwith- 
standing the avowal of such acts by their govern- 
ment.” * 

Even though McLeod was finally acquitted by 
the jury on proof of an alibi, the fact that he was 
actually tried only emphasizes the absolute con- 
trol of the state authorities. In case of conviction 
the federal government would have been helpless, 
though undoubtedly Great Britain could have 1n- 
sisted upon the responsibility of the United States 
under international law. The situation was an in- 
evitable result of the American constitutional sys- 
tem. 

Congress, following the McLeod incident, 
passed the act of August 29, 1842, giving the federal 
courts jurisdiction over aliens claiming immunity 
for acts done under authority of their state, “the 
validity and effect whereof depend upon the law of 
nations.” But does this act define an offense against 
the law of nations? Hardly, because the claim is 
that in such cases there is no offense on the part 
of the individual; but if the statute does not define 
an international offence, then it may be of doubtful 
constitutionality, though, probably, such cases 
could be reached by a proper treaty and legislation 
in pursuance thereof."* 

Congress is not given exclusive power “to de- 
fine and punish piracies and felonies committed on 
the high seas, and offences against the law of na- 
tions”, and the states may legislate on the subject, 
unless and until the United States has assumed 
jurisdiction.™ 

Political developments have served to obscure 
the importance and power of state legislatures, but 
it is well to remember that within their constitu- 
tional sphere they are as supreme as any parlia- 
mentary body can be; that, as a matter of fact, state 
legislation deals with the life of an individual in 
all its possible phases, and that congressional legis- 
lation, under the present system, can never be, from 
the point of view of the individual, as all-embracing 
as that of the law-giving bodies of the separate 
states of the American Union. Bearing this fact 
in mind, we shall the better realize that state legis- 
latures, too, have their international responsibilities, 
and that upon them, also, depend the observance 
of, and respect for, international law. 

6. The nature and sources of international law 
according to judicial decisions. In the last analysis 
all law is the result of the experiences and needs 
of community life, and international law is primarily 
derived from the practice of civilized states,” its 

Halleck, International Law. People vs. McLeod, I Hill, 877; 


Stowell & Munro, International Cases, Houghton Mifflin Co., 
Sostor 1916), Vol nage 123 
57 Missouri vs. Holland, 252 U. S., 416 
58. Thorpe, F. N., The Essentials of American Constitutional Law, 
G. P. Putnam’s Sons, New York (1917), pp. 44-45 
59. Thirty Hogsheads of Sugar vs oyle, 9 Cranch, 191, 3 I 
Ed., 701 
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test being usage. “That which has received the 
assent of all must be the law of all.” © 

The nature of what Chief Justice Marshall 
called “the test of usage” is forcefully set forth in 
a case already cited. In rendering one of his best 
known opinions (The Young Jacob and Johanna, 
10 Rob. 20). involving the legality of capture of 
small fishing vessels, Lord Stowell said “that in 
former wars, it has not been usual to make captures 
of these small fishing vessels; but this was a rule 
of comity only, and not of legal decision 
In discussing the expression Mr. Justice Gray ob- 
served that “assuming the phrase ‘legal decision’ 
to have been there used in the sense in which the 
courts are accustomed to it, as equivalent to ‘judicial 
decision’, it is true that, so far as appears, there 
had been no such decision on the point in England. 
The word ‘comity’ was apparently used by Lord 
Stowell as synonymous with courtesy and good 
will, But the period of a hundred years which has 
since elapsed is amply sufficient to have enabled 
what originally may have rested in custom or 
comity, courtesy or concession, to grow, by the 
general assent of civilized nations, into a settled 
rule of international law.” From this it logically 
follows that when changes in international law 
have occurred by common consent and practice of 
civilized nations, the courts will take judicial! notice 
of the fact and in a proper case apply to contro- 
versies the law so newly expressed ;** in other 
words, international law is a living thing, evolving 
and developing, and, it is to be hoped, improving. 

Works of commentators and jurists, “who, by 
years of labor, research and experience, have made 
themselves peculiarly well acquainted with the sub- 
jects of which they treat”, are resorted to as evi- 
dence of what the international law is,* but the 
Supreme Court of the United States will not change 
its rulings to conform to the opinions of foreign 
writers as to what they believe the existing law to 
be on any particular subject, and the decisions of 
the Federal Government upon problems of inter- 
national law and international relations, which, by 
the Constitution, are entrusted to the Federal Gov- 
ernment, are obligatory upon every citizen of the 
United States,*° and where there is a controlling 
executive or legislative act, or judicial decision, such 
act or decision will be followed by the courts. 
Judicial decisions in a degree give stability to inter- 
national law, and, therefore, while not accepting 
them as authority, the Supreme Court does receive, 
and does consider, the decisions of courts of other 
countries in adopting rules prevailing in the United 
States.* 

In a general way it has been said that inter- 
national law is partly unwritten and partly con- 
ventional, and in ascertaining the unwritten part 
the court will also resort to principles of reason 
and justice, and evidence of these is found in the 
works of learned jurists and in judicial decisions. 
In one of the earlier cases in the United States, 
involving questions of international law, Mr. Justice 
Chase said that “the law of nations may be con- 
sidered of three kinds, to wit, general, con- 





60. The Antelope, 10 Wheaton, 66, 6 L. Ed., 268. 

61. The Paquete Habana, 175 U. S., 694, 44 L. Ed., 82 
62. The Scotia, supra. 

63. Hilton vs. Guyot, supra 

64. The Adula, 176 U. S., 861, 44 L. Ed., 505. 

65. Kennett vs. Chambers, 14 Howard, 38, 14 L. Ed., 316. 
66. Hilton vs. Guyot, supra. 

67. Thirty Hogsheads of Sugar vs. Boyle, supra. 

68. Thirty Hogsheads of Sugar vs. Boyle, supra 














universal 


ventional, or customary. The first is 
or established by the general consent of man 
kind, and binds all nations. The second 
founded on express consent, and is not universal 
and only binds those nations that have assented t 
it. The third is founded on tacit consent, and is 
only obligatory on those nations who have adopte 
= 

The decisions of American courts not only as 
recognition of international law in the Unite 
States, but also concerning its nature and sources 
should end, at least for the practicing and practical 
lawyer, the perennial and rather unprofitable debate 
as to whether or not there is such a thing as inter 
national law. The courts apply this law whenever 
they can and they are clear concerning its natur« 
and sources. i 
tain the rule applicable in a given case, but this 1s 
so even in our own day in many branches of 
municipal law. Instances of what are known as 
cases of first impression arise with a frequency not 
always realized. Law is a rule of conduct, and this 
is true of international, as well as of municipal law 
and while municipal law has back of it the mighty 
enforcing arm of the state, international law finds 
its most effective sanction in the needs of civilized 
states. To secure them the observance of certain 
rules in their relations with other states is unavoid 
able and hence obligatory. In maintaining inter 
national law as a part of the common law, Amer- 
ican courts have gone far in making of this law 
not only a rule of conduct for sovereign states, but 
for citizens as well. 

Washington, D. C. 

69. Ware vs. Hylton, supra. 


Zoning Palctiition and dnens 


The following statement issued on Oct. 31 by the 
Department ‘of Commerce contains information 
with regard to the increasingly important subject of 
zoning : 


Revised editions of “A Zoning Primer” and “A Standard 
State Zoning Enabling Act, under which municipalities may 
adopt zoning regulations,” are announced by the Division of 
Building and Housing of the Department of Commerce. These 


publications, both by the Advisory Committee on Zoning, ap- 
pointed by Secretary Hoover, rank among the most popular 
pamphlets issued by the Department, mors than 50,000 copies 
of each having been sold by the Superintendent of Documents 

The “Primer” explains in popular style the methods by 
which zoning protects property and health 1 avoids unneces- 
sary scrapping of serviceable buildings. It was first issued in 
1922. Since that date the number of zoned municipalities in 
the United States has increased from less than a hundred to 
more than 450, and the constitutional status of zoning has 
been upheld in thoroughgoing decisions of the highest courts 
of such states as New York, Massachusetts, Ohio, Illinois and 
California. There has been a wealth of added experience in 
the application of zoning to the most varied problems in many 
types of cities and villages The revised edition takes into ac- 
count the developments of the past four and a half years, and 
includes a list of zoned municipalities by states 

“A Standard State Zoning Enabling Act” has been em- 
bodied in the laws of 20 states since it was first issued in pre- 
liminary form three years ago. Court decisions on cases arising 
under it have been studied with the greates re, and the only 











change made in the text is in the section on “Enforcement and 
Remedies,” where the other means of securing compliance with 
zoning ordinances are strengthened by adding the following: 


“The local legislative body may provide by ordinance for 
the enforcement of this act and of any linance or regulation 
made thereunder. A violation of this act or of such ordinance 
or regulation is hereby declared to be a misdemeanor, and 
such local legislative body may provide for the punishment 
thereof by fine or imprisonment or both. It is also empowered 
to provide civil penalties for such violation.” 





At times it may be difficult to ascer- 
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THE LAWYER, THE JUDGE AND THE LAW 
SCHOOL 





Their Share in the Development of the Law— Specialized Functions Have Followed Increase 


of Complexity in Human and Legal Relations, but Each Class Can Make Dis- 
tinctive Contribution—Cooperative Effort Needed to Investigate 
Facts Regarding Legal Institutions 





By WALTER F. Dopp 
Member of the Chicago, Illinois, Bar 


ITH the increased complexity of life we 

have an increased complexity of law. We 

cannot much reduce this complexity without 
at the same time changing the character of our 
civilization, for law is a mirror of life. With in- 
creased complexity has come more detailed special- 
ization in the agencies that make, construe and 
develop the law. The time was when a Story or 
a Cooley could achieve three-fold distinction as 
judge, teacher and writer. But this time is past. 

Pressure of judicial work has now largely de- 
prived the judge of the opportunity to teach or to 
do systematic writing. The contribution of the 
judge to legal development must be primarily in 
his opinions. And it is highly important that the 
judges of the highest federal and state courts have 
sufhcient time to mature their opinions. For 
whether a rule have its origin in common law or 
statute, it is the judicial statement of the law that 
finally controls. Statutes do not construe them- 
selves, and though the legislatures may busily en- 
gage in enacting laws, such laws are still but raw 
material later fitted by decision into the legal struc- 
ture builded by the courts. 

In the constant building and re-shaping of the 
law, the courts have in our complex civilization a 
sufficient and arduous task in the preparation of 
their opinions. For as Justice Holmes has truly 
said: 

The reports of a given jurisdiction in the course of a 
generation take pretty much the whole body of the law, 
and restate it from the present point of view.” 

Like the judge, the lawyer in active practice 
has little opportunity to write or teach. His time 
must be devoted to advising clients, and to such aid 
is he may through brief and argument give the 
court in the correct statement of the law. 

The teaching of the law has become a separate 
profession within the past generation. This special- 
ization is in line with new needs. It has brought 
improved efficiency in the law schools, and has 
made possible an improved technique of teaching. 

But the law is a single institution, and the 
severance of the law teacher from practice has 
brought loss as well as gain. Dean Pound has said: 

Legislatures, if otherwise qualified, can give but inter- 


mittent attention to constructive law-making for the pur- 
poses of the legal order. Judges work under conditions 
that make it less and less passible for them to be the living 


racles of the law except as they give authority to what 
has been formulated by writers and teachers. An interpre- 
tation that will stimulate juristic activity in common law 


1. O. W. Holmes, The Path of the Law, 10 Harvard Law Re 
view, 457, 458 


2. Interpretations of Legal History, 165. 
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countries, that will bring our writers and teachers to lead 
courts and legislatures, not to follow them with a mere 
ordering and systematizing and reconciling analysis, will 
have done its work well.’ 

For law teachers to aid progress they must 
know the actual living problems of the law. Their 
contribution may come through (1) teaching, (2) 
writing, (3) legal investigation. Under present con- 
ditions the law teacher has greater opportunity for 
systematic writing than the lawyer or the judge. 

Teaching is the primary function of the law 
school. It must devote its first attention to teach- 
ing and to the implements of teaching, but the law 
school must not be subject to the reproach that the 
case-book is its highest evidence of legal scholar- 
ship. 

Yet the methods of teaching have in themselves 
an important influence on the future of the law. 
Under the leadership of the Harvard Law School 
the case method brought an improved technique of 
teaching. At first the case method had to justify 
its existence in combat with other and better-es- 
tablished methods. Then it was at its best. With 
its present established position, every law school 
seeking to obtain recognition must advertise its 
use of the case method. The preparation of case 
books has become popular and profitable. As usual 
in life, a system ceases to be itself in the very act 
of gaining complete victory. The case method has 
to a large extent become a lecture method of teach- 
ing, with a case-book in the hands of the students. 

In its inception, the case method devoted pri- 
mary attention to earlier cases. As employed by 
some teachers, it attempted to distinguish and 
harmonize judicial decisions by reasoning whose 
casuistry could not and should not be duplicated in 
real life. The materials of the law were twisted out 
of their setting, and an effort made to fit into a 
logical whole decisions centuries apart. By this 
method law ceases to be a part of the changing life 
of the world. The better recent casebooks devote 
their main attention to modern cases, and thus 
emphasize more nearly the law that is now in ex- 
istence. But much teaching still seeks to inculcate 
law as a logical system existing unchanged for cen- 
turies, rather than as a living reality adjusting 
itself constantly to the changing realities of life. 

Legislation is now our chief means of adjusting 
the law to new conditions. But the judge, the 

lawyer, and the law school tend to regard legislation 
with contempt. It has little part in the organized 
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system of teaching lav Legislation is deserving ol 
criticism and improvement, | tle is to be gained 
if the lawyers, largely respo! e for its defects, 


stand on the “side 
futile comment. 
The functions of the lawyer, the judge and the 


teacher have become specializ Legislation re 
mains an amateur functio1 egislatures are not 
composed of expert nd it loubtful whethe 
they should b: Their chi tion is that of re 
flecting popular opinion upon matters of govern 
mental and legal pol! ers are in large 
numbers members d |e legislative bodies 
but they are there primar politicians and not 
as lawyers. The membet legislatures is not 
so permanent as that of the 1 and legislative 


sessions are of limited term 
Yet legislatures must be elied upon to make 


7 
make 


changes in legal policy Their ve 
them respond more promptly t hanged needs that 
do the courts and the lawye \nd 


though the ( irt re onize tne 


ry defects 


even 
change, a new pri! le established 
legislation 





If we can substitute 1 tive aid or idle 
criticism in the field of legislation, much good ma 
be accomplished. We have too much lecislati 
but in many states its mas creatly reduced whet! 
compared with that of eat davs The ere 
abuses of local nd pecial eoislation ive ec 


eliminated in mos f the te 
not thought of the matter will be impressed by cot 





paring the five large f Illinois laws fot 
the session of 1869 witl tlv lessened prod 
uct of every sessio ince ft t ( 

The present legislative langet lifferent 1? 
that of a few de le qa rises largely ron 
the more systematized pre rganized groups 
upon a non-expert é odv without 
formation woon the matter except as it is furnished 
by interested groups urgin nd opposing ne 
legislation Legislation t meet new needs 
tends at first to be crude and inartist1 t only 
this but it must run the gauntlet f nstitutional 
attack and judicial construct And the courts 
are not always s\ mpatheti heir attitude, even 
when the legislation seeks t ( nplish a desirabl 
end. Legislation may in truth be termed one « 
the most dangerous of the dous occupat S 

In view of the condit of le rislatior t 1S 
not surprising that much of ena ted law sh 1 be 


the result of slavish copying An act adopted by 
the legislature a 

another without inquiry a its fitness | rst 
act mav have been purely experimental and wit! 
out basis o 
all its defects by the second An illustration sug- 


f accurate it n, but is copied with 


ace 


gests itself. In 1917 there lemand in Illinois 
for a statutory regulatior the quality of paints 
and oils sold in that stat \ neighboring state 
had enacted such a law almost identical in detail 
with that of some other states, and the terms of 
that law were at once embodied in a bill for intr 

duction. Upon a suggestion that the standards of 
the bill might not be in a rd with scientific k vl 
edge on the subject, adi ( vas sought f the 
United States Bureau f Standards and other 
bodies. The bill was found fatally defective. Stand 


S Bowe anteeneel 


ards establish« 
tuted, the measu 





























and has since remained the lav e state fF 
this case the danger of copying é 
in many cases this is not true. stat stitt 
like state statutes are also larg e re 
copying. Illinois in 1818 copie t | 
edge of its eration, the pl: I 
ision aba ed | New York S2] 
[The legislatures, even more 
need the results of investigatio1 
tutions. h of the detect t 
to the fac iat an amateur body 1 take the 
in legal reform, without the 
nd teach 1 often against 
Legislatures are not mere miscl ( 
without excuse for existence. | ten take 
the lead where persons wl ( eriorit 
interpose obstacles to progre oreatet 
knowledge « the operation in tut 
their task could be greatly 
We he I 1¢ criticisn 
oislatu nd this criti ed 
But whe ve analyze the legislat Cor 
orTress ( particular state ¢ tive 
ttle of what we may tern egis 
t101 legis! that changes ega 
ystem of the nation or of the slative 
essions i argely devoted t eas 
ure ind itters of adm ist t c] 
have ttle a with the lega teé 
minatio! f matters of publ t ht 
he probl f improving the e € 
tablis! nt higher stan S 
therefor ot ) great as it att tt 
be of aid in maintaining a hi i] 
ind gislative product, we mus ing 
rorce t] if mal ew laws | I th t 
Dean Pound has set for the la 
Che task is too great for tl il teacher 
lone One who is to teach 1 e | brie 
apprenticeship in practice, but 1 t » he 
cannot obtain a knowledge of t blems 
of legal a ini i 1 the rt 
it the te I ( t kee 
him ifficie t] ems 
f the la t e an 
criticize the ju al output. M esent 
analysis and criticism is of great e, but 1s p 
lished in law reviews and its S¢ S oe lost 
to the lawver and the judge, be ] eviews 
ire not system iticallv consult cases 
t is arrayed in such a panopl t that th 
mere lawver or judge cannot pi 1 » its 
real meaning. Where the law is h the 
times, this analysis of the judi t y be 
sufficient to destroy the obsolete 1 bring improve 
ment V\ a e. But 
idequate cannot be a é hout 
k vledg« f the legal icts 
When a task is too big 1 o1 
¢ nbine iction n v be e s tne 1 1 
ern practice s to syndicate ¢ see this 
tendency w in the practic ] legal 
vriting, and in the developm« services 
For legal practice, great off he ht 
1 W t] el rmous bi siness¢ ence 
that « est l re€ finan ] witl 
subsidia evices for the oO 
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cases in accordance with the need. In such 
e personal element of professional relation- 
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hip tends to fall into the background. Employees 











e judged eir € ng capacity and their suc- 
ess in winning ses, sometimes without reference 
» the merits and the methods employed. A junior 
ember of an organization, in showing a 
tor tl s “plant”, recently remarked with 
ide that it ust like a department store. But 
ve are not ¢ erned here with the adjustment of 
h orgat tions to a higher standard of legal 
ictice. Great la fices will continue, and can 
conducteé to avoid the criticism here indi- 
ted. 
Legal set have likewise been built up for the 
ise of lawyt nd others. We have income tax, in- 
eritance t traffic corporate, trust, “blue sky”, and 
I usiness law services. Such services are of value and 
: many cases the lawyer would be helpless with- 
it them. Sometimes they are objected to on the 
1 tha titute rporate practice of 
t le thev exist because their use 
Iness est hed The can be turned into 
es eme the ] 
n large f ls of legal publication, we have 
icated riting Digests covering the whole 
ntry bee he the capacity of one 
S ndividual me statement applies to the 
estatement the law in encyclopedic form. Such 
lications e necessary as implements, and are 
nvaluable for their classification of materials that 
S t serve the basis for further legal develop- 
ent If t ught to develop new principles 
to ther than merely to state what is the law based 
u] le l endert their field of useful- 
S ess W ired 
t é vndicated effort to make an 
thorit tatement of the law. Through the 
el merican | nstitute, skilled groups have been 
19] t toge I the | school faculties and 
he rom practice The purposes of such syndicated 
ns effort is not ich to promote the growth of the 
irt v as to stat hat the law is In case of conflict 
e] f authoritte far as such a statement adopts 
he view of later as opposed to earlier decisions, it 
trengtl tl later view and promote its 
nt eneral adoptior To some extent, however, it may 
ntrench cot n law principles that ought to be 
st hanged \t thoritative restatement of the law 
ws f emplovet liabilitv. if made twentv-five vears 
es 9 would probably have placed additional ob- 
he tacles in tl vy of the movement for workmen’s 
its mpensatior But the effect of the work of the 
he : \merican I nstitute will not be one of retarda- 
be The toward it vement of the law 
ve P uthoritative understanding of 
ut hat the la tually is. Having made such a re- 
ut tatement 1e will be the less if it is too long 
ithoritative Ithough many principles of law do 
O1 : t and should not change rapidly. Here as in the 
i } lopedi« ks. the ilu the undertaking 
his ; uld be largely destroyed by innovations, however 
ral lesirable in themselves. Contributions to the re- 
es ‘ ljustment of legal principles must in such a work 
ult 4 e slight. S ljustment must largelv be based 
ice q n the criticis? f individual writers who bv the 
itl ; erv nature of their task enjov a greater freedom 
pinion rl s true. even though the work of 
ose he Institute be in part done by persons like 
} 1] | | brought about 








readjustments through their individual writings. 

For the advancement of the law and its adapta- 
tion to present needs, we must supplement the work 
of the American Law Institute by cooperative effort 
directed to the investigation of the facts regarding 
our legal institutions. This is not merely the task 
of the lawyer and the law teacher. It is the task 
of society to build constructive progress upon what 
the American Law Institute finds now to be the 
law 

We know too little of how legal institutions 
are actually working today. In the field of criminal 
law there has been some constructive investigation 
in Cleveland, in Memphis, in Missouri and in 
Georga. Investigations of rural justice and of 
justice in large cities are now in progress. But 
justice is a single problem and is administered by a 
single institution. We cannof properly consider 
criminal apart from civil justice or rural justice 
apart from justice in cities, or the administration of 
justice apart from the rules administered. In all 
of these fields there are common problems of 
judicial administration, promptness of trial, appeals, 
and of adjusting the law to new conditions. The 
automobile has largely destroyed earlier distinctions 
between urban and rural conditions. The defects 
in criminal justice are more spectacular and for this 
reason attract more attention, but they are no more 
serious than the defects in civil justice. The two 
are so closely related that the effort to deal with 
them separately results in wasted effort in both 
fields Much would be added to our knowledge by 
a careful appraisal of all the law and of its ad 
ministration in a single state. Such a complete 
investigation has recently been suggested in Illi 
nois, though its accomplishment is still in doubt 
Without a comprehensive investigation of this char- 
acter, programs of improvement are necessarily in 
complete and to a large extent ineffective. The 
recent report of the Massachusetts judicial council 
shows both the need and the possibilities, though 
the whole task cannot be assumed by an official 
body 

We have here the opportunity to re-establish 
the former close relations of lawyer, judge and law 
teacher. The teacher now has the greater oppor- 
tunity to write, but he must know more of the 
facts in order to write understandingly. The spe- 
cialization of teaching means that the teacher can 
have little opportunity for practice, either before 
he begins to teach or while he is teaching. We can 
re-establish the relation between practice and teach- 
ing through legal research—not a research into the 
cases alone but into the facts as well. Such research 
should be directed, not by the teacher alone, but 
by the teacher in co-operation with those who of 
necessity have closer knowledge of the daily facts 
of our legal life. 

Improved methods of law school teaching have 
brought progress, but at the same time they have 
severed teaching from practice. The way is now 
open for some law school to take the lead in the 
re-establishment of the relationship between the 
law that is taught and the law in daily use. This 
can best be accomplished through an organization 
for the purpose of legal investigation. And through 
such investigation we should attempt an appraisal 
of the law and its administration. 
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Assumption of Risk. 1. Violation of 
Safety Acts 
ECTION 4 of the Federal Employer’s Liability 

Act provides that in all actions brought against 

the railroad under it for negligent injury, the 
“employee shall not be held to have assumed the 
risk of his employment in any case where the vio- 
lation by such common carrier of any statute en- 
acted for the safety of employees contributed to 
the injury.” 

“By the phrase ‘any statute enacted for the 
safety of the employees’ Congress evidently in- 
tended Federal statutes, such as the Safety Appli- 
ance Acts, for it is not to be conceived that, in 
enacting a general law for establishing, and enforc- 
ing the responsibilities of common carriers by rail- 
road to their employees in interstate commerce, 
Congress intended to permit the legislatures of the 
several states to determine the effect of contribu- 
tory negligence and assumption of risk by enact- 
ing statutes for the safety of employees, since this 
would in effect relegate to state control two of the 
essential factors that determine the responsibility 
of the employer.” Seaboard A. L. R. Co. vs. Hor- 
ton, 233 U. S. 492. 

The language of the excepting clause is, “any 
statute enacted for the safety of employees.” A 
statute enacted for the safety of the traveling pub- 
lic would not be within the exception, unless it 
could be fairly construed to have also contemplated 
the safety of employees. 

Although the Safety Acts are of an insurable 
character, and fix an absolute responsibility on the 
carrier, irrespective of the question of negligence, 
the Supreme Court has given to the Safety Appli- 
ance Acts a broad construction so as to embrace 
practically all train men who are injured as a 
proximate result of the insufficiency of the pre- 
scribed appliances. 

In the early case of St. Louis & S. F. R. Co. 
vs. Conarty Admr., 238 U. S. 243, there are some 
general expressions pointing to a more narrow con- 
struction of these Acts. In that case the deceased 
was standing on the running board of a switch 
engine. It ran into a car standing on the main 
track, and he was crushed between the tender and 
the car. Had the car coupler and draw bar been 
in place he would not have been injured, for they 
would have kept an open space of possibly a foot 
or more between the tender and the car when they 
came together. It was this space the employee 
was relying upon, or he would have jumped from 
the running board before the collision. The court 
in reversing a judgment for the employee said: 
“The only negligence urged in the complaint was 
of a failure to have the car, at the end struck by 
the engine, equipped with an automatic coupler 
and draw bar of standard heighth, as required by 

"As Construed by the U. S. Supreme Court. This is the third 


of a series of brief articles on this subject by Mr. Smith. The fourth 
and concluding article of the series will appear in the December issue. 
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the Safety Appliance Acts. The principa 
question in the case is whether, at the time he wa 
injured, the deceased was within the class of per 
sons for whose benefit the Safety Appliance Act 
required that the car be equipped with automati 
couplers, and draw bars of standard heighth; or 
putting it in another way, whether his injury wa 
within the evil against which the provisions for suc! 
appliances are directed. It is not claimed, nor 
could it be that the collision prox 
mately attributable to a violation of these provi 
sions, but only that had they been complied with 
it would not have resulted in injury to the deceased 
: Nothing in either provision gives any war- 
rant for saying that they are intended to provide a 
place of safety between colliding cars. . . . Or 
the contrary they affirmatively show that a prin 
cipal purpose in their enactment, was to obviate 
the necessity for men going between the ends of 
the cars. We are of the opinion that de 
ceased, who was not endeavoring to couple or un 
couple the car, or to handle it in any way, but was 
riding on the colliding engine, was not in a situ 
ation where the absence of the prescribed coupler 


was 


and draw-bar operated as a breach of any duty 
imposed for his benefit.” 
The case of Lang vs. New York C. R. Co. 255 


U. S. 455 is quite similar to the Conarty case. A 
car with a defective coupler was standing on a side 


track. A string of cars was “kicked” onto that 
track. The brakeman who was standing on the 


rear end of the “kicked” cars to brake them so they 
would be stopped before coming in contact with 
the defective car, did not succeed in doing so. He 
was crushed between the end of the car he was on 
and the defective car. If the defective car had been 
equipped with the statutary coupler and draw-bar they 
would have protruded sufficiently to have maintained a 
clearance space of more than a foot between the ends 
of the colliding cars. The court held that the brake- 
man was not entitled to recover because of the car- 
rier’s failure to have the defective car properly 
equipped, because the collision was not induced or 
proximately contributed to thereby. It said: “It was 
the immediate duty of Lang (the injured brakeman) 
to stop the colliding car, and to set the brakes upon it 
so as not to come in contact with the crippled car 
That duty he failed to perform, and if it may 
be said that notwithstanding he would not have been 
injured if the car collided with had been equipped with 
draw-bar and coupler, we answer as the Court of Ap 
peals answered, ‘Still the collision was not the proxi- 
mate result of the defect’, or in other words. . 
‘the collision cannot be attributed to a viola 
tion of the provisions of the law, but only that had 
they been complied with, it (collision) would not 
have resulted in injury to the deceased’.” Justice 
Clarke, with whom Justice Day concurred, wrote 
a dissenting opinion. He contended for a broader 
construction of the Act. He argued that the limi 
tation of the Acts stated in the Conarty case had 
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been disapproved in the later cases of Louisville vs. 
Layton 243 U. S. 617, and Minneapolis & St. L. R. 
Gotschall 244 U. S. 66. His argument was 
ased not nuch on the actual facts presented in 
he Lang and Gotschall cases, but upon some broad 
eneral language in the opinions of those cases. 
In the Layton case 243 U. S. 617, a brakeman 
n top of a string of cars to which an 
about to couple. On impact it failed to 
pling, and the cars were kicked along 
vith such force that the brakeman was 
‘he faulty coupler was the immediate and 
yximate cause of the accident, and a recovery was 
The railroad company contended that 
irrespective of the fact that the faulty coupler was 
the proximate cause of the accident, the provisions 
f the Safety Appliance Act, as to automatic coup- 
lers, were only intended for the benefit of employees 
vhen attempting to couple, or uncouple cars. In 
leclining to so limit the benefits of the Act the 
uurt said: “This claim is wholly based upon the 
xpression ‘without the necessity of men going be- 
tween the ends of the cars,’ following the automatic 


Co. vs. 


¢ Iona 
is standing 





sustained. 


upler requirement. And it is urged in argument 
that this case is ruled by St. Louis vs. Conarty 238 
S. 243. In that case, however, it was not claimed 
that the collision resulting in the injury complained 


f was proximately attributable to a violation of the 
Safety Appliance Acts. ... While it is undoubtedly 
rue that the immediate occasion for passing the 
laws requiring automatic couplers, was the great 
number of deaths and injuries caused to employees 
vho were compelled to go between cars to couple 
ind uncouple them, yet these laws as written, are 
by no means confined in their terms, to the pro- 
tection of employees only while so engaged. The 
language of the Acts, and the authorities we have 
ited make it entirely clear that the liability in dam- 
iges to employees for failure to comply with the 


law, springs from its being made unlawful to use 


irs not equipped as required—not from the posi- 


tion the employee may be in, or the work he may 
be doing at the moment he is injured. 


This effect 


an be given to the Acts, and their wise and hu- 


mane purpose can be accomplished only by holding, 


s we do, that carriers are liable to employees in 
lamages whenever the failure to obey these Safety 
\ppliance Laws is the proximate cause of the in- 
ury to them when engaged in the discharge of 


In the Gotschall case 244 U. S. 66, the brake- 


man was walking along the top of the cars, when, 


lue to a faulty coupler, the train separated and 
The defective coupler was the 
roximate cause of the separation of the train, and 
1 judgment for the employee was sustained. 


In the case of Davis vs. Wolfe 263 U. S. 239, 


1 conductor in the course of duty was clinging to a 


idder on the side of the car. One of the grab irons, 


required by the Safety Act, and on which he was 


olding, was insecurely fastened, and because 
hereof he fell from the car. A recovery was sus- 
tained. The defective condition of the grab iron 


as manifestly the proximate cause of the accident. 
reviewing the previous cases the court said: 
ie rule clearly deducible from these four cases 
s that, on the one hand an employee cannot recover 


nder the Safety Appliance Act if the failure to 


™ 












comply with its requirements is not a proximate 

cause of the accident which results in his injury, 
but merely creates an incidental condition or situ- 
ation, in which the accident, otherwise caused, re- 
sults in injury: And, on the other hand, he 
can recover if the failure to comply with the re- 
quirements of the Act is a proximate cause of the 
accident, resulting in injury to him while in the 
discharge of his duty, although not engaged in an 
operation in which the safety appliances are specifi- 
cally designed to furnish him protection.” 

The latest case reaffirming the doctrine of the 
previous cases is that of Chicago G. W. Ry. Co. vs. 
Schandel 267 U. S. 287. The employee was injured 
while between cars endeavoring to detach a car 
with a defective coupler from the train. 

In some of the cases the court uses the phrase 
“causal relation” instead of “proximate cause.” 

In the Wilson case 242 U. S. 295, a conductor 
in violation of the Hours of Service Act, was kept 
on duty in excess of sixteen hours; then given ten 
hours off, and again put on duty; whereupon he 
was injured. Because of fatigue he was unable to 
protect himself in the work he was doing. In af- 
firming a judgment for the employee the court said: 
“There was evidence that the plaintiff had been 
greatly overtaxed before the final strain of more 
than sixteen hours; and that as a physical fact it 
was far from impossible that the fatigue should 
have been a cause approximately contributing to all 
that happened. If so, then by the Employer’s Lia- 
bility Act, sections 3 and 4, questions of negligence 
and assumption of risk disappear.” 

In the McWhirter case, 229 U. S. 265, the 
causal relation was not present. A flagman kept on 
duty more than sixteen hours, stumbled and fell in 
front of his engine, while running along the track to 
throw a switch. No exhaustion, or other impaired 
physical condition, due to the long hours of work, 
was shown, and a recovery was denied. 

The same is true of the Swearingen case, 239 
U. S. 339. A fireman, on duty more than sixteen 
hours, fell off the pilot while oiling the engine. The 
court in reversing a judgment for the injured em- 
ployee said: “The Act only relieves from assump- 
tion of risk when the breach of the Safety law con- 
tributes to the injury.” 

The violation of a Safety Act need not be the 
sole or principal cause of the injury. It is sufficient 
if it proximately contributed to it. Thus in the 
Campbell case, 241 U. S. 497, an engineer, contrary 
to orders, left the station and started west on a 
single track before the east bound train arrived. 
When he saw the east bound train approaching, he 
could have stopped in time, had the brakes been in 
good order, but they were not; they did not hold, 
and he was injured in the ensuing collision. The 
court in sustaining a judgment for the plaintiff 
said: “Where . . . plaintiff's contributary negli- 
gence and defendant’s violation of a provision of 
the Safety Appliance Act are concurring proximate 
causes, it is plain that the Employer’s Liability Act 

requires the former to be disregarded.” 

Many of the cases, involving a violation of the 
Safety Acts, present contributary negligence in- 
stead of assumption of risk. But the excepting 
language of the Act is the same as to both; so the 
contributary negligence cases are equally applicable 
to those involving assumption of risk. The follow- 

















ing other cases, involving a violation of the Safety 
Acts, are given in their chronological order: 

A switchman between cars examining a faulty 
coupling was injured. The carrier claimed that the 
employee negligently signalled the engineer to 
come ahead, and that this, a yt the carrier’s fail- 
ure to have the couplers in good order, was the 


cause of the injury This plea was not allowed. 
The court said: “The cas is one of concurring 
negligence; that is, was one where the injury com 
plained of was caused both by the failure of the 
railroad company to comply with the Safety Appli 
ance Act, and by the contributary negligence of the 
switchman. In that contingency the statute abol 
ished the defense of contributary negligence; not 
only as a bar to a recovery, but for all purposes.” 
A brakeman on top of the cars was injured 


when the car he was on was separated from the 
train because of a failure to have standard height 
draws bars on the car, whicl uld have prevented 
the separation. He knew of this condition, but the 
statute relieved him from assumption of the risk 


incident thereto Southert Crockett, 234 | > 


725. 


\ brakeman was injured while negligently be 
tween the cars end avoring to un ouple a defective 
coupler. As the Safety Act governed the case, the 
fact that the plaintiff’s conduct contributed to the 
result was not a defense. Great Northern vs. Otos, 
239 U.S. 349. 

In the Ribsby case, 241 U. S. 31, a brakeman 


fell and was injured because of a defective hand 
hold. In affirming a judgment for the plaintiff the 
court said: “Of course the employee’s knowledge 
(of the defective hand hold) does not bar his suit 
because by section 8 of the Act of 1893 (Safety 
Appliance Act, the provision of which as to the 
elimination ption of risk is similar to that 
of the Employer’s Liability Act) an employee in 
jured by any car in use contrary to the provisions 
of the Act is not deemed t hay assumed the risk, 


yf assum 


( 
1 
| 


nd 
although continuing in the employment of the car 
rier after the unlawful the car has been 


1 1 1 


brought to his knowledg« 

In the Parker case, 242 U. S. 56, the plaintifi 
was injured while attempting to adjust a faulty 
coupler. A recovery was sustained, for “if the road 
failed to furnish couplers as required by the statute, 


nothing else needs to be « sidered 

A brakeman was injured because of the ab 
sence of hand holds Che carrier contended it had 
supplied another device just as good Che court 
said, that the carrier must furnish hand holds as 
required by the statute; that something else it 
thought just as good would not answer the statu 
tory requirement. St. Joseph vs. Moore, 243 U. S 
572 

[In the Huxoll case, 245 S. 535, an employee 
negligently walking betwe: the rails was struck 
by the tender of a backing engine, and rolled under 
the engine After striking him the engine ran, pos 


sibly, 135 feet, after th engineer was notihed he 


had struck a man If the brakes on the driving 
wheels had been in good order, as required by the 


Safety Appliance Act, the engine could have been 
stopped in from 10 to 40 feet, and possibly avoided 
fatal injuries. The jury found that the faulty con- 
dition of the brakes, as well as the employee's neg 
ligence was a contributing cause of the fatal injury, 
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and therefore contributary negligence 
a partial defense 

An engineer was killed by the explosion 
locomotive boiler, which was not safe for use, 
required. The employee did not assume the ris] 
even if he knew of the dangerous condition. Ar 
the fact that the boiler had not been found inst 
cient by the Federal Boiler Inspector did not 
































lieve the company of its statutory ty to have saf« 
boilers in its engines. Great Norther: De 


son, 246 U. S. 121. 
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for the opinions contained therein beyond express 
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COMMISSIONERS ON UNIFORM STATE LAWS 


\nnual Meeting of Conference at Denver Was One of the Most Fruitful Sessions Ever Held 


by That Body—Bills Completed and Approved by American Bar Association for 
Presentation to State Legislators— Uniform Motor Vehicle Code Most 
Important of These Measures 


By GEorGE G. BoGERT 


S etary, Conference of Commissioners on Uniform State Laws 


1926, was one of 

sessions ever held by that body. 
No less tl eight bills on which years of work had 
sideration and were 
ed ! ich case these proposed laws were 


HE 36t Annual Conference of the National 
Conference of Commissioners on Uniform State 
eo P , ” le 6.19 7 


pent e to hina co! 





ed by t \merican Bar Association, follow- 
o the the Conference 

ndoubtedly the most important of these new 
ed | m Acts is the Uniform Motor Ve- 
icle ( é r many years the Conference had a 
mittec the regulation of the use of highways 
t until 1924 at Philadelphia was 
bstantial eress in the drafting of an act made. 
that meeting a preliminary draft of a compre- 

ensive statute was presented and discussed. 

In } er, 1924, Secretary of Commerce 

ver, act entirely independently, called the 

First Nati Conference Street and Highway 
Safety. 1] moved to it by the increasing con- 
gestion of streets and highways and the appalling 
umber of deaths and injuries occasioned by the 
tomobil This and the subsequent conference 
held under tl 1uspices of the Department were 
ed \merican Automobile Associa- 
I Electri Railway Association, 
American M Alliance, American Railway As- 
ciation, mber of Commerce of the United 
States, National Association of Taxicab Owners, 
National Automobile Chamber of Commerce, Na- 
il Bureau of Casualty and Surety Underwriters, 
Nat 1 I rch Council, and National Safety 
esentative | these and other or- 
at ated in the conferences. 

Durit ter 1924-1925, through the 
ogestior the Hon. Charles E. Hughes, then 
esid F the American Bar Association, the Con- 
rence o1 niform State Laws was brought into 

peration with the Department of Commerce, and 
est t he Conference thereafter have 
rked hand in hand with the Department and the 
National | rence on Street and Highway Safety. 


he Uniform Motor Vehicle Code is thus the joint 


duct of 1 e three bodies and their numerous 
lled legal | technical experts. Rarely has a 
rm Act had such careful preparation. Repre- 
nting the Conference in this matter and bearing 
unt of the labor have been Hon. Nathan Wil- 
m Mac‘ ney of Chicago, Chairman of the Pub- 
Law Sectiot Gurney E. Newlin, Esq., of Los 
geles, Cl an of the Committee, and J. Allen 
avis, | f Los Angeles, draftsman. 
The Code is divided into four parts—the Uni- 
Mot hicle Registration Act, the Uniform 


Motor Vehicle Certificate of Title and Anti-Theft 
Act, the Uniform Motor Vehicle Operators’ and 
Chauffeurs’ License Act, and the Uniform Act 
Regulating the Operation of Vehicles. This sepa- 
ration enables a state to adopt one or more of the 
acts less than the entire code, if local conditions 
make it impossible to secure passage of the whole 
code. 

The Motor Vehicle Registration Act contains 
what are believed to be the best considered provi- 
sions regarding the establishment of a state motor 
vehicle department, the method of registration of 
vehicles, the cancellation or refusal of registration, 
and criminal acts connected with registration. Driv 
ers involved in serious accidents are required to 
make reports which are filed with the state depart 
ment, and studied and analyzed there. Such reports 
are to be used in considering the suspension or rev- 
ocation of drivers’ licenses in states where the sub- 
sequently described Uniform Operators’ and Chauf- 
feurs’ License Act is adopted. Registration of the 
vehicle is required before operation. 

The Act contains important provisions regard- 
ing the duties and liabilities of owners who rent 
cars without drivers,—the so-called “drive your- 
self” operators. These are required, on the regis- 
tration of cars, to satisfy the Department as to their 
financial responsibility for damages caused by the 
cars rented, within named limits. If the owners 
do not carry liability insurance for the benefit of 
those injured in body or property by the negligence 
of the bailees of the cars, the owners are rendered 
jointly and severally liable with the bailees for the 
damages. 

After lengthy debate it was decided to insert in 
the Act a provision that registration of the vehicle 
should expire on transfer of the vehicle, and should 
not be good for a definite period regardless of 
change in ownership of the car. This section, mak- 
ing the registration card and plate “follow the 
owner,” instead of following the car, was strongly 
approved by police officers and vehicle administra- 
tors as useful in tracing vehicles in case of crime or 
accident. 

Non-residents (except operators of truck and 
bus lines and others conducting business regularly 
within the state) are allowed to operate on the 
strength of registration in their home states. The 
excepted classes named above require a local li- 
cense, in addition to their home state licenses. 

The second of these four acts is the Certificate 
of Title and Anti-theft Act, based on, but believed 
to be superior to, the acts of similar purpose now in 
effect in seven states. Its fundamental provisions 

are the issuance by the state department of a certifi- 
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cate of title for each car registered in the state; 
the transfer of this certificate on transfer of the 
vehicle; and the maintenance of a record of such 
certificates and transfers in the state office. This 
assimilates to a qualified extent the transfer of mo- 
tor vehicles to conveyances of real property, where 
abstracts of title follow the land. 

For further reduction of the theft of cars the 
Act requires reports of stolen and recovered ma- 
chines, establishes a state licensing system for deal- 
ers in used cars, and penalizes criminally alteration 
of identifying marks and receiving or transferring 
stolen vehicles. The license fees received from 
dealers are applied toward the payment of the ex- 
penses of the department in carrying out this act. 

The third of the motor vehicle acts is the Op- 
erators’ and Chauffeurs’ License Act. On this sub- 
ject there is great contrariety of opinion among the 
states. In eight states no licenses are required, in 
seventeen licenses for chauffeurs only, and in nine- 
teen licenses for both chauffeurs and other operat- 
ors. The several organizations which framed this 
code felt that a model license act should be prepared 
and enacted everywhere if possible. Increasing 
congestion and frequency of accidents seem to re- 
quire the surrender of some degree of individual 
liberty in order to set up this safeguard against in- 
competent drivers. 

The license act is concerned with the detail of 
issuance, suspension and revocation of licenses, and 
with penalties for violation of its rules. Non-resi- 
dents, not licensed as operators or chauffeurs in 
their home states, and operating more than thirty 
days in another state, must be licensed in the latter 
state. The minimum age for the licensee is set at 
sixteen for operators and eighteen for chauffeurs, 
but restrictions are placed upon the issuance of 
licenses to all minors. Persons shown to be unfit 
by reason of physical defects, bad habits, or past 
misconduct are to be excluded from receiving li- 
censes. 

Operators’ licenses are to contain the signature 
of the licensee, and chauffeurs’ permits the signa- 
ture and photograph of the chauffeur. Courts are 
to report to the department convictions for violation 
of the vehicle laws. The department is required 
to revoke the license of the convicted driver in the 
more serious cases (for example, manslaughter and 
driving while intoxicated), and may suspend or re- 
voke the license for minor offenses. 

Owners permitting minors under eighteen to 
drive their cars, and signers of the license applica- 
tions of such minors, are to be liable jointly and 
severally with such minors for the latters’ negli- 
gence in driving. State, county, municipal and 
other public corporations are rendered liable for 
the negligence of their operators and chauffeurs. 

The fourth of these acts is the Uniform Act 
Regulating the Operation of Vehicles. In general 
outline it contains rules of the road, provisions as 
to the size, weight, construction and equipment of 
vehicles, instructions as to traffic signs, and pen- 
alty sections. 

Speed limits are fixed which are prima facie 
lawful. These vary from fifteen to thirty-five miles 
an hour, according to conditions. For example, 
twenty miles an hour is established as the maxi- 
mum speed which is prima facie lawful in residen- 
tial districts. This does not mean that driving more 
than twenty miles an hour is in all cases negligent, 





but places on the driver the burden of showing that 
it was not negligent. It does not signify that on 
driving less than twenty miles an hour throug 
a residential district may not be guilty of careless 
driving, but merely establishes a presumption of 
due care which may be overcome by evidence 
the part of one injured by such driver 

Certain particularly dangerous railway cros 
ings and through highways may be designated by 
the state authorities as stop crossings for autom 
bile traffic. A large number of approved and teste 
rules for operating vehicles are set forth in this act 

The sections on size and weight of vehicles and 
loads, tire equipment, brakes, horns, mirrors, wind 
shield-wipers, muffler cut-outs, lights and signals 
are detailed. They reflect minute and expert study 
on the part of the United States Bureau of Stand- 
ards and numerous engineers and manufacturers 
The National Conference on Street and Highway 
Safety adopted the principle that a red light should 
indicate positive danger and that yellow should be 
a cautionary color, but in view of certain technical 
difficulties and the desirability of further study of 
the question, the Act leaves to each state the deci 
sion as to whether the rear and signal lights should 
be red or yellow. 

The preparation and indorsement of this Code 
illustrate an interesting trend in the work of the 
Conference. The Department of Commerce has 
only recently undertaken to aid in the preparatior 
of state legislation. Having made a start with the 
Vehicle Code, it is continuing its work in coopera- 
tion with the Conference by aiding in preparing a 
proposed model mechanics’ lien act. Thus, the fed 
eral government is beginning to place its great in- 
fluence back of uniform state laws. 

Another act completed and approved at the 
Conference at Denver was the Chattel Mortgage 
Act, which had been in course of preparation for 
four years. A summary of its main features, pre- 
pared by its draftsman, Professor Llewellyn of the 
Columbia Law School, is as follows: 

1. Elimination of all possible formalities which might 
burden business, and full provisions for curative action when 
defects in form occur. 

2. Protection of purchasers without notice, as against an 
unfiled mortgage. 

3. Protection of creditors against unfiled mortgage 
limited in general to lien creditors without notice; but gen 
eral representatives of the creditors of an insolvent given pr¢ 
tection regardless of notice. 

4. Protection of mortgagee as far as filing can reasonably 
be expected to give notice, but no further, wherever the risk 
involved is the mortgagor’s honesty. And in general the draft 
proceeds on the basis that the mortgagor's honesty is a credit 
risk which is undertaken by the mortgage: 

5. Simple and elastic foreclosure 

6. Liberal provisions on redemption and waiver of de 
fault. 

7. Inclusion under the Act of all transactions which aré¢ 
in substance mortgages and under which permanent possessiot 
remains in the borrower. 

8. Exclusion from the Act of transactions involving pos 
session in the creditor, and which are in function and substance 
pledges. 

, 9. Putting a mortgage and trust deed on the same foot 
ing. 
10. Validating a mortgage on a stock in trade 





11. Validating and regulating a mortgage on book ac 
counts, including a floating charge thereon 

12. Validating and regulating a mortgage to cover future 
advances, including a revolving indebtedness 

13. Regulating the conflicting rights of mortgagee and 
lienors relying on the mortgagor's possession 


14. Regulating the disposition of insurance 
15. Permitting either mortgagor or mortgagee to recover 
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rtious injury to the goods, holding the proceeds for 
t accoun 
16. Subjecting the interest of both mortgagor and mort- 
gee to alienation and to levy. 
17. Requirement of filing, in general, both where the 
goods are and at the residence of the mortgagor, where 
vestigation into his credit standing normally occurs. 


18. Spe idapted provisions for automobiles, fixtures, 
k accounts d the property of public utilities. 


19. Distinguishing in certain cases between a mortgage 


given merely as additional security for an old debt originally 
secured, and one given for a new advance which increases 
e mortgagor’ ate 
20. Regulation of contracts to mortgage and defective 
izes 
21. Special provision for the mortgage of a building or 
plant with its equipment; and for long term mortgages by a 
usiness corporation 
22. Giving a mortgagee having notice of intended re- 
val of the goods ten days within which to file, with 
troactive validity at the new situs 
23. Defeating a mortgagee’s interest six months after 
removal, in favor of lien creditors and purchasers without 
notice, even though he has not consented to removal. 
To sum u many transactions are validated of which 


1 
there is busi s need, 


but which today are open to the chattel 


mortgage o1 a minority of states; special cases are spe- 


cially covered; formal and adr ninistrative provisions are made 
as simple and direct as possible; and the balance between the 
conflicting interests of mortgagor, mortgagee and third parties 
is worked out in the light of the best information we have 
been able to obtain on business practice and business needs, 
vithout unduly preferring any party—the central theory being 
hat the mortgagee must be protected wherever feasible, but 
hat he must bear the credit risk of his mortgagor’s dishonesty, 
vhen no feasible thod appears of giving the public notice of 
us rights 

The Uniform Criminal Extradition Act, which 


was approved at Denver, has been in process of 
preparation since 1922. Henry Upson Sims, Esq., 
of Birmingham, Ala., has been its draftsman. He 
has founded his work on the most satisfactory and 
workable provisions in existing state statutes and 
yn the valuable treatise on Interstate Rendition by 
James A. Scott. Section 2 of Article VI of the 
Constitution of the United States places on the 
states the duty of securing interstate rendition of 
criminals. Congress, acting under this authoriza- 
tion, has made partial provision for extradition." 
But much of the field is left open for state legisla- 
tion and decision. There have been various and 
conflicting rules propounded by the states. This 
new Act is an attempt to simplify and unify the 
state law 
In thirty-one sections the Act deals with the 
situations arising both from the point of view of 
he demanding state and the state upon which the 
requisition is m ade. The form of the demand, the 
investigation, arrest of the party sought, his rights 
to habeas corpus and bail, and similar matters are 
treated. A state may, on the principle of interstate 
i comity, surrender one charged with having com- 
mitted an act within its borders which has resulted 
in the commission of a crime in another state. Per- 
sons extradited have exemption from civil process 
in actions arising out of the same facts, but are sub- 
ject to later prosecution for other crimes than that 
for which extradited. 
The act has been approved by the National As- 
sociation of Attorneys General. 
The Uniform Firearms Act, approved at the 
r, is the subject of another article in 


Denver meeting 

‘ the Journal. 
Lastly, the Uniform Federal Tax Lien Regis- 

tration Act, was approved by the Conference. It 


is designed to give the states a model law to secure 


1 Act of 179 now Secs. 5278-9, R. S. 1875 





the filing and discharge of federal tax liens. At 
present these liens are filed in the offices of the 
clerks of the United States District Courts. This 
makes the search of titles unnecessarily difficult. 
An Act of Congress of March 4, 1913, has author- 
ized the states to provide filing systems and if such 
filing systems are established, the federal act makes 
the government tax lien invalid until filing, as 
against mortgagees, purchasers and judgment cred- 
itors of the tax lienee. In a simple bill of eight 
sections the Uniform Act, drawn by the Hon. W. 
H. Washington, of Nashville, Tenn., provides for 
the filing of notices of federal tax liens and their 
discharges in the county real property record 
offices. It is believed that this Act will be of great 
value to all interested in real property law practice. 

The Conference made progress with the pro- 
posed Uniform Public Utilities Act, approving the 
concept of the Indeterminate Permit and directing 
the committee to frame provisions regarding the 
regulation of the issue of public utility securities. 
This Act will probably be completed in 1927. 

The Conference also reconsidered its action, 
taken at Detroit in 1925, in disapproving the Uni- 
form Real Property Mortgage Act and discharging 
its committee from the consideration of that sub- 
ject. The Act of 1925, the result of several years 
of labor, was sent to a new committee of the Con- 
ference for study and report at the 1927 meeting. 





“Wrapping the Flag” Around Commercial Products 


The Bureau of Foreign and Domestic Commerce 
has just issued a pamphlet on “Commercial Use of 
National Flags and Public Insignia,” prepared by 
Bernard A. Kosicki, of the Division of Commercial 
Laws. It gives the legislative history of Federal and 
State Laws and contains the text of all the State Laws 
at present in effect. Curiously enough, although va- 
rious bills have been presented, Congress “has estab- 
lished no regulations as to the use of the flag except 
with respect to the Federal registration of trade-marks. 
One of the principal objections to a Federal enact- 
ment expressed in the early consideration of the mat- 
ter was that many trade-marks had been registered in 
the United States Patent Office which contained repre- 
sentations of the United States flag, and the proposed 
measure would disturb rights already acquired to those 
marks. In the trade-mark act of February 20, 1905, 
however, Congress provided against further registration 
of trade-marks containing the national colors.” At 
the present time, the pamphlet adds, “every state in the 
United States, with the exception of Kentucky and 
Virginia, has a law prohibiting the misuse of the na- 
tional flag, colors, standards, etc. The same provisions 
extend in most cases to the flag or insignia of a State; 
but the State laws do not control the abuse of foreign 
flags or national emblems within the State. 
The State acts are not uniform either as to the defini- 
ion of the offense or penalties. An effort has been 
made by the commissioners on Uniform State Laws to 
urge the adoption of a uniform measure by the various 
States. A model act was adopted at the twenty-fifth 
annual meeting of the Conference of Commissioners on 
Uniform State Laws and recommended to the States. 
In 1918 the proposed uniform law was redrafted by 
the national conference and submitted for acceptance 
to the States. This measure has been adopted by Ari- 
zona, Louisiana, Maine, Maryland, Michigan, South 
Dakota, Tennessee, Washington and Wisconsin.’ 



































































































FEDERAL TAXATION—ITS RELATION TO PROS. 
PERITY IN PEACE AND SUCCESS IN WAR 









By CLARENCE 
Of the Chicago and 


HEN the defensive strength of the United 

States is tested, a prime factor will be its 

ability to gather the maximum of revenue 
with the minimum disturbance of commerce and 
industry—a problem of preparedness not to be left 
to the hour of conflict. Likewise as a scientific reve- 
nue system is a matter of the first importance in 
peace, but particularly when business conditions are 
at their worst, the working out of such a system 
ought not to await a business and industrial crisis. 

In peace and war there is insistent need of a 
well balanced, clear and certain method of federal 
taxation justly distributing the burden in such a 
manner as to be as little of an impediment to busi- 
ness and industrial activities as possible. Clearness 
and lack of all uncertainty is a prerequisite, but 
over 14,000 cases pending before the United 
States Board of Tax Appeals with the number 
growing daily,’ and a similarly increasing number 
of tax cases pending in the federal courts indicates 
that progress in that direction is not being made. 

It is, therefore, the purpose of this article to 
analyze the situation, to determine, if possible, the 
impediments in the way and to submit suggestions 
as to the remedy. 

There are, of course, three factors in the ob 
taining of revenue. The legislature which passes 
the revenue statutes, the executive department 
which in determining and collecting the taxes au- 
thorized actually puts them in force and the judici 
ary which must in the end construe and interpret 
them. This last function is of vital importance for 
absolute certainty of meaning is necessary. The 
authority for final definition must be lodged some- 
where and in our Government it is properly vested 
in the judiciary. 

An immediate difficulty, however, is found in 
the fact that the initial construction of revenue laws 
must be made by the Executive and may in the end 
be at variance with the construction placed upon 
them by the branch of the Government which has 
final authority to make the binding decision, but this 
difficulty is greatly minimized by the fact that the 
Judiciary has during the last one hundred and fifty 
years laid down plain, simple and easily understood 
maxims for such interpretation. It has, for example, 
repeatedly stated that in such construction every 
doubt is to be resolved in favor of the taxpayer 
and the language of such statutes restrained within 
their plain and undoubtful scope. Revenue is a 
grant to the Government by the citizen through his 
representatives and the statute making it must 
like all similar grants be no broader in effect that 


1. Up to October 11, 1926, twenty thousand five hundred and 
four petitions had been presented to the Board, while six thousand 
two hundred and seven had been disposed of A leading article in 
the National Income Tex Magazine for October stated that of the 
fifty-five hundred cases disposed of prior to August 1, 1926, approxi- 
mately seventeen hundred were formal decisions and the balance dis- 
missals on jurisdictional grounds and that before any decided decrease 
in the number of petitions filed may be expected the Board would 
find itself twenty-five thousand cases behind 
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the clear meaning of its words imperatively dé 
mands. 

It is clear, therefore, that while the Executive 
Department must make the initial ruling, its re 
sponsibility is limited to an application of the prin 









ciples of construction already laid down by the 
Judiciary and that such a course ought not to result 
in any great degree of conflict between the initia 
and final rulings. 

With such a plain path marked out, how is the 
endless flood of tax cases, largely ncerned witl 
the meaning and application of the statutes, to be 
explained? Does it indicate that the Treasury De 
partment has to some large degree failed to apply 
the rules which the Judiciary has made controlling 
The repeated and continuing reversals reasury 
Department rulings would seem t ipport the in 
ference that it has, for while a nic: ulancing of 
questions of doubt in an attempt to resolve them on 
the side of the greater probability must in many 
cases result in error, an inflexible rule requiring 
that doubt shall be resolved in favor of one view 
and against another leaves the fiel inavoidable 
error extremely limited. There is fact, evidence 
in the situation, that the tendency urrent treas 
ury decisions is to resolve doubt ivor of the 
greater revenue and against th terests of the 
individual taxpayer—an entire reve f the legal 
process.” 

The question instantly arises to why such 
a course is pursued. It must be l at once that 
it is obviously from excellent but mistaken motives, 
for apparently it is thought 1 ials em 
ployed by the Government shou l ittempt to 
safeguard its financial interests and as a mat- 
ter of caution decide every case on what they 
conceive to be the safe side, viz n the interest 
of the larger revenue. This is, of course, a natural 
view but admittedly counter to the law r there 
can be no duty except that of the painstaking ap- 
plication of the rules laid down by the properly 
constituted authority. The view fails to con 
sider the fact that as all the property of the country, 
capital as well as income, is subject to the federal 
taxing power which within constitutional restric 
tions is illimitable to the inclusion of the power t 
destroy, the Government can ha ! nterest in 
the question of whether an interpretation produces 
a smaller or larger revenue. As deficiencies in 

2. It is not suggested that the tender ‘ to exist, a 
counts altogether for the accumulating mass of . tigatior There 
are cases clearly debatable even when the ul canons of con 
struction are given their fullest application, ar s where the posi 
tion of the taxpayer is unsound or extreme I t is felt that there 
is an even larger class of cases where in t ty t phold what 
are supposed to be the interests of Treasury Depart 
ment Officials hesitate to take the responsibility { ng an adverse 
ruling or finding, and that this tendency z 
among the subordinate officials or employees 
avoid the possibility of criticism. If the 
is as suggested, the inevitable effort of s 
themselves by a margin of safety and the 
a situation can well be understood 
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therefore, asked to change its method and de- 
termine the invested capital which was the gov- 
erning factor in fixing the rate of tax by an ap- 
praisal of the capital assets of the taxpayer. This 
was deemed impracticable if not impossible and the 
committees of Congress arrived at the conclusion 
that the method set forth in the Act of 1917 worked 


well in “a large majority of cases” and that 
“the remaining cases in which it works injustice” 
could and should be taken care of by adequate 
relief provisions. These exceptional cases were 
enumerated in detail in the bills passed by the two 
Houses of Congress, the House bill enumerating 
five, and the Senate ten specific classifications. For 
all these there was substituted a general statement 
providing for relief in all cases where capital or 
income was affected by abnormal conditions (with 
two exceptions noted) which as stated by the Com- 
mittees gave relief “in more comprehensive terms.” 
The Senate Committee declared that business was 
“apprehensive” about the operation of the law and 
that ample provision must be made to prevent hard- 
ship. 

We have then in this instance not only the 
case of a revenue law which under the settled 
rules must be consteued most favorably to the 
taxpayer but one with relief provisions which, un- 
der equally well settled maxims of interpretation, 
must be given broad and liberal construction to 
the end that the relief intended may be complete, 
and one accompanied by declarations in such wide 
terms as to embrace all cases of abnormal condi- 
tions, save only the two enumerated. It is also noted 
that the relief provision of the Act of 1917 which 
only applied to cases where the Secretary of the 
Treasury could not determine the invested capital 
had been broadened and enlarged by executive con- 
struction so as to cover all the cases of hardship 
afterwards enumerated in the Senate Bill, and that 
for five years following the passage of the Act of 
1918 the Treasury Department continued to inter- 
pret the relief provisions referred to in a similar 
manner and with specific recognition of all the 
grounds of relief so enumerated.* 

While this practical construction of the Act 
by the officials charged with its enforcement ex- 
tending over a long period of time and acquiesced 
in by the public and strengthened by the passage 
of the Act of 1921 re-enacting the language of the 
Act of 1918 without change, constituted an inter- 
pretation of the Act binding alike upon the Gov- 
ernment and the taxpayer, we find the Treasury 
Department in 1925 some six years after the pas- 
sage of the Act, entering upon a new course of 
interpretation substantially nullifying nearly every 
ground of relief from the harshness and injustice 
resulting from rigid application of invested capital 
provisions to abnormally circumstanced cases and 
in effect setting aside the practical and binding 
interpretation just referred to. 

The result is that now seven years after the 
enactment of the excess profits provisions of the 
Act of 1918 and four years after they have ceased 
to be in effect, we are just entering upon a struggle 


4. A question is now raised as to whether the broad interpretation 
placed upon the remedial provisions of Section 210 of the Revenue 
Act of 1917 can be sustained but in view of the fact that they were 
immediately so construed by those charged with their application in 
order to prevent the mischief sought to be avoided, without objection 
raised by anyone, and that this interpretation was embodied in the 
succeeding enactment on the same subject and continuously followed by 
the Department clearly puts the binding character of the construction 
beyond all question. 
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in the courts over their proper interpretation and 
application. This statement, however, ought not 
to be left without at least one illustration of the 
extent to which the Treasury Department has re- 
versed its former interpretation. Among the cases 
in which experience under the Act of 1917 showed 
that the rigid invested capital provisions created 
the greatest hardship was that large class of con- 
servatively capitalized corporations which had over 
a period of years built up a stable and profitable 
business through the merited reputation which 
their products had acquired and in general where 
there were “intangible assets of recognized or sub- 
stantial value built up or developed by the tax- 
payer” which were excluded from the computation 
of statutory invested capital. These conditions 
were recognized by the Treasury Department from 
the first as a ground of relief and incorporated in 
the Senate Bill in the exact words just quoted. 

Such intangibles were commonly and gener- 
ally capitalized and often overcapitalized in the 
great era of recapitalization and re-organization 
which began as early as 1897 and extended to prac- 
tically every species and kind of business through- 
out the country, consequently one compelling rea- 
son given by the Committeés of Congress for the 
relief provisions was the heavy penalty which the 
Act placed on conservative financing and the corre- 
sponding premium on overcapitalization. 

In spite, however, of the continuous recogni- 
tion given the exclusion from invested capital of 
intangible assets of recognized or substantial value 
built up or developed by the taxpayer as a ground 
for relief in cases of hardship resulting therefrom, 
continuously and consistently from the time the 
Revenue Act of 1917 went into effect, the Treasury 
Department under date of August 2, 1926, rules 
that it refers only to such intangible assets as are 
built up or developed “as the result of substantial 
expenditures and not such as have been built up 
or developed gradually over a period of years,” 
an entire reversal of the position of the Depart- 
ment for a period of nearly seven years at least. 
As modified by this belated decision the former 
rulings and the declaration of the Senate Bill would 
become entirely meaningless, for intangible assets 
built up or developed as the result of substantial 
expenditures cannot be excluded from invested 
capital if their amount can be determined, and if the 
amount of the expenditures cannot be determined, the 
case is covered by the provision which relates to 
the inability of the Commissioner to determine in- 
vested capital and not to the one which relates to 
abnormal conditions. It is enough, however, to say 
that the Treasury Department did continuously 
and consistently grant relief where such intangible 
assets had been built up and developed gradually 
over a period of years. 

It is not the purpose of this article to attempt 
to enumerate the classes of cases in which the 
Treasury Department has denied relief, although 
such relief was obviously intended by the Act and 
had been consistently recognized theretofore, but 
rather to call attention to the specific instance 
stated and to point out that the continued narrow- 
ing of these ameliorating provisions of the Act must 
tend to make obnoxious and destroy the availability 
of a great constitutional source of national revenue 
proven most helpful in time of war. 





It is suggested that the Government faces 
present difficulty in obtaining from constitution 
sources all the revenue necessary for its needs. It 
real problem is to see that the measures providin 


for its necessities shall be clear and certain in the 


meaning, and just and equitable in their operati 
and causing as little individual hardship and as litt! 


impediment to business and industry as possible 
This cannot be attained unless in their interpre 
tation the executive department shall recognize t 
the fullest extent the maxims of construction a1 
interpretation laid down by the judiciary; any other 
policy must continue the irritation, uncertainty 


confusion and conflict which now prevail. 


There are but two tenable views of the dut 
of the officers of the Government relative to tax 
matters; either they are charged with a duty to con 


tend for the construction and application of a tax 
statute which will produce the largest revenue or 
with the duty of taking a totally detached point of 
view, disregarding the effect of their decisions on 
the amount of revenue and guided only by a pur 
pose to give to the act the same interpretation and 
application which they would give it if they wer 
sitting as judges. 

It is the theory of this article that they are 
following the first view, but its contention that 
they are in law bound to follow the second. Th 
first must continue to be a source of endless litiga- 
tion and continuous conflict between the initial in- 
terpretation of an act by the executive and the de- 
cisive construction by the judicial department, while 
the latter view would of necessity oid the majo1 
part of such litigation and conflicting interpreta- 
tions. 

As the attachment of the citizen to the Gov- 
ernment depends largely on his feeling that it is 
just and fair in its dealings with him, sound public 
policy as well as fair dealing makes justice to the 
citizen the first duty of the Government and of 
those who have its administration in charge. It is 
to be remembered, also, that while the few may be 
able to battle in court for their legal rights, justice 
to the mass of the taxpayers can only be had at the 
hands of our administrative officers 


r 
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The Constitution in Louisiana Schools 
Following is a copy of the act requiring the 
constitution to be taught in certain Louisiana 
schools, which was passed at the recent session of the 
legislature in that state and approved by the Governor 
on June 26, 1926: 


AN ACT 
To require the teaching of the Constitution of the United 
tates in all educational institutions supported wholly or in 


part by public funds 


Section 1. Be it enacted by the Legislature 
that in all schools, colleges and educatic institutions, sup- 
ported wholly or in part by the public funds of the State of 
Louisiana or any of its subdivisions, parish, district or munici- 


Louisiana, 








pality, there shall be given regular course f instruction in 
the Constitution of the United States 
Section 2. Such instruction in the Constitution of the 


United States shall begin not later than the opening of the 
eighth grade and shall continue in the high school course and 
in courses in college, universities and all educational institu- 
tions referred to in Section One of this Act 

Section 3. The State Board of Education or the govern- 
ing authority of such educational institution are charged with 
the duty of the enforcement of the provisions of this Act. 
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THE JUDICIAL SYSTEM OF SOVIET RUSSIA 





Courts Under Czarist Régime—Immediate Effects of Revolution on Judicial System—Decree 
Establishing Present Organization of the Courts—Political Control—Denial of 
Force of Precedent—Qualifications of Judges 





By WILL SHAFROTH 


Of the Denver, 


USSIA today presents a greater contrast to 
the Russia of ten years ago than we will find 
anywhere in modern history. Material, social 

nd political conditions have so changed as to be 
entirely unrecognizable by a person familiar with 
the old Russia. The laws of that country and the 
courts through which they are interpreted have 
probably changed fully as much as anything else. 
But this is not entirely apparent on their face. To 
understand present conditions in Russia, the first 
ind foremost thing to realize is that nowhere in the 
world are theory and practice so far apart. This is 
true of communism itself. Its basic principle which 
has been expressed in the words “From each ac- 
ording to his ability, to each according to his need” 
is the most humane and Christlike doctrine imagin- 
able, and yet practice this theory has brought 
misery and poverty and untold suffering to millions. 
It is true of the political structure of the country. 
In theory it is a pure democracy of the proletariat, 
but in practice it is a dictatorship of an incredibly 
small minority. It is true of the communist pro- 
grams for education, for the building of industry, 
ind for many other things, but it is even more true 
regard to the courts and laws of Russia. 

In order fully to appreciate the change which 
has been wrought by the present legal system, it is 
necessary to know something of the courts and 
legal procedure under the czarist regime. 

The organization of the courts was much 
simpler thar own since there was one unified 
judicial system. All judges were appointed by the 
crown and all served for life, or at least during good 
conduct. This applied to all judicial officers from 
the justice of the peace up to the members of the 
Senate, which was the highest court. Justices of 
the peace had jurisdiction of civil offenses involving 
not over 500 rubles ($250) and over criminal cases 
where the maximum punishment did not exceed 
two years imprisonment. From these courts there 
was one appeal only to a circuit court of appeal 
having jurisdiction only over these appeals. The 
next higher court was the district court in which 
hree judges always sat en banc. This court had a 
eparate division for criminal and civil offenses. 
ivil offenses were never tried to a jury. The jury 





criminal cases was chosen from freeholders. The 
xt higher court was the chamber of appeals, 
hich had original jurisdiction in certain cases, but 

he main function of which was to hear new trials, 
"Pane read before the Law Club of Denver. The writer has had 
background of a al experience in Russia, as he was in that coun- 
with the American Relief ninistration from Sept., 1921 to May, 
2 He spent part of the time in the town of Samara, on the Volga, 
ere he was in charge of the relief district of the State of Samara, 
vhich, during the worst part of the femine, 1,400,000 adults and 
ren were fed with American food 
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in cases from the district court, when the case was 
tried de novo. The highest court in Russia was 
called the senate. It was a court of cassation where 
appeals of law from cases in the district court were 
tried and consisted of about forty judges and sat 
only in St. Petersburg. Each of its divisions con- 
sisted of three or more judges. This in general 
was the organization of courts under the czar. 

With the Bolshevic revolution in November of 

1917, this entire judicial system and the body of 
existing laws were swept away as though they were 
rooted up and carried off by a flood. At first there 
were only the revolutionary tribunals established 
by one of the first Soviet decrees, that of Novem- 
ber 24, 1917 for “The struggle against counter 
revolutionists aiming to destroy the achievements 
of the revolution, against banditism, theft, graft, 
peculation, sabotage and all other evil doings of 
industrialists, traders and officials.” They were 
principally defensive agencies and only secondarily 
courts of justice. Some time later the so-called 
People’s Courts were established. These were 
tribunals which were presided over by workingmen 
from the factories, who were elected by the local 
soviets or assemblies and could be recalled by them. 
In the program of the Communist Party which was 
more vital at that time than the Constitution the 
following reference to the system of jurisprudence 
was found. This, like all official pronouncements 
was written to constitute propaganda, but neverthe- 
less it shows the idea back of the establishment of 
these People’s courts: 

Jurisprudence — Proletarian democracy, taking 
power into its own hands and finally abolishing the 
organs of domination of the bourgeoisie—the former 
courts of justice—has replaced the formula of bourgeois 
democracy, judges elected by the people, by the class 
watchword; the judges must be elected from the work- 
ing masses and only by the working class. 

In order to induce the broad masses of the pro- 
letariat and the peasantry to take part in the adminis- 
tration of justice, a bench of jury-judges, sitting in 
rotation under the guidance of a permanent judge is 
introduced and various labor organizations and trade 
unions must impanel their delegates. 

The soviet government has replaced the former 
endless series of courts of justice with their various 
grades by a very simplified, uniform system of people’s 
courts accessible to the population, and devoid of use- 
less delay. 

The soviet government, abolishing all the laws of 
the overthrown governments, commissioned the judges 
elected by the soviets to carry out the will of the 
proletariat in compliance with its decrees, and, in cases 
of absence or incompleteness of decrees, to be guided 
by socialist conscience. 

A third form of tribunal was the dreaded 
Cheresvechaika or Cheka for short. (The transla- 
tion of the name means Extraordinary Commission, 
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and its powers were certainly nothing if not extra 
ordinary) with branches in every city of consider- 
able size and every province. It was in reality not 
a judicial body at all, but a secret police which 
investigated, arrested, tried, sentenced, and carried 
out its sentence absolutely independent of any other 
department of the government, with no right of 
appeal, and no responsibility to any one. Its un- 
limited power was feared, even by the officials of 
the government itself. The central authority of 
this system, the All-Russian Cheka has officially 
reported in the neighborhood of ten thousand ex- 
ecutions during the period of the Red Terror, when 
the fear of counter-revolution was at its height, 
and it is impossible to estimate how many were 
executed by the various local branches. 

During this period there were no trials by jury, 
but in the People’s Court, there were as a rule three 
judges and the decision was given by the majority. 
These courts were very little used in civil matters 
up to the adoption of the New Economic Policy in 
the spring of 1921, as up to that time there were 
no property rights, and, therefore, almost no oc- 
casion for civil suits. 

On December 1, 1921 there were 3,286 People’s 
Courts in European Russia. Out of 149 judges in 
Moscow, 80 were Communists and 69 non-partisan, 
21 of these had some sort of legal training, five had 
completed a college course of some kind, 20 had a 
high school education and 103, or over two-thirds, 
had a beginner’s education or less. Out of 50 
judges, 16 were factory workers, 18 clerks and office 
workers and 16 had miscellaneous occupations 

During this period a new system was estab 
lished for the bar. An association of public prosecu 
tors, an association of public defenders, and an 
association of solicitors in civil actions were estab- 
lished, elected by the executive committee of the 
local soviets and paid regular salaries. Counsel in 
criminal cases were assigned by the judge, and in 
civil cases the litigant had to apply to the associa 
tion for counsel. Lawyers of the old “Bourgeois” 
government were not permitted to appear before 
the courts. 

This was the foundation of the present legal 
system of Russia, and the Civil Code which was 
adopted in 1922 effective Jan. 1, 1923 was chiefly a 
codification of the different decrees dealing with the 
courts which had been issued since November of 
1917, and a supplementing of them in order to make 
a fuller and clearer system of laws Also various 
new laws such as those relating to contracts, part- 
nerships and associations were included in the new 
code. But before taking up the decree establishing 
the present system of courts, it will be well to con- 
sider briefly the government which has promul- 
gated these decrees 

Russia is now not a single state; it is a collec- 
tion of autonomous governments and is officially 
known as the Union of Socialist Soviet Republics. 
This is constituted of the Russian Soviet Republic, 
the Ukraine, White Russia, Transcaucasia, Azer- 
baijan, Georgia and Armenia. Each of these Re- 
publics has its own system of courts consisting of 
People’s Courts, Provincial Courts and a Supreme 
Court. A constitution was adopted by the Union 
on July 6, 1923 which deals with the relation of the 
Union to the separate governments and the powers 
of the Congress of Soviets of the Union and its 
Executive Committee, of the cabinet and the Su- 
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the permanent judge has the most weight, the other 
two may overrule him. The People’s judge can be 
dismissed at any time by the Executive Committee, 
if he is given a trial or brought up before a dis- 
ciplinary board. The qualifications of the People’s 
Judges are very simple and shed considerable light 
on the kind of justice which is dispensed in their 
courts; anyone who has not been convicted by a 
court of law, and who is qualified to vote and has 
had “not less than two years’ experience of re- 
sponsible political work in the workers’ or peasants’ 
public, industrial or party organizations or not less 
than three years’ experience of practical work in a 
Soviet judicial institution in post not lower than 
examining magistrate” may be a People’s judge. 
The People’s assessors who sit with the judges are 
chosen 50% from industrial workers, 35% from vil- 
lages and rural districts and 15% from local mili- 
tary units. In selecting the names to be put on this 
list of assessors the decree specifies that the work 
shop committees and other organizations which 
choose them shall proceed “taking into considera- 
tion their political development”. Thus it is ap- 
parent that every effort has been made in the Code 
to make these courts an instrumentality of the 
working class against the bourgeoisie. Certain 
county committes can remove from the list of 
people’s assessors any whom they consider not pos- 
sessed of the necessary qualifications. A naive para- 
graph of this part of the decree provides that the 
judge shall explain to the people’s assessors their 
duties and shall secure from each a signed acknowl- 
edgement of such explanation “and a_ solemn 
promise to judge according to the dictates of his 
conscience”. During their service the assessors are 
paid by their employers, the factory or the local 
executive committee which chose them. 

The jurisdiction of the People’s court covers 
civil cases involving sums less than 500 roubles in 
gold ($250) including estates, divorces, complaints 
against acts of notaries, etc., and criminal cases in- 
cluding breach of military duties, infringement of 
excise regulations, and violations of regulations set 
up to safeguard the people’s health, social welfare 
and public order under the criminal code. 

The provincial courts are set up along the same 
lines, and may be compared to our District Courts. 
They have jurisdiction over the province in which 
they are established and supervision of the minor 
courts in that jurisdiction. They control the work 
of the People’s courts in their territory and see that 
they function as provided. They also hear appeals 
from them and in some cases private complaints 
against their decisions. They also have original 
jurisdiction in cases involving over 500 roubles in 
gold, in disputes with or between government enter- 
prises, and causes against officials for abuse of their 
authority. This is the court to which companies 
must bring their grievances. It serves also as an 
organ for denationalization, settling questions con- 
cerning improper alienation of property, authors’ 
literary rights, trade-marks and industrial inven- 
tions. It also has criminal jurisdiction in cases 
which are considered of more importance to the 
state. 

The judges of this court must have had not 
less than two years experience as people’s judges 
and their election by the State executive committee 
must be confirmed by the head of the State Depart- 
ment of Justice. The same system of People’s As- 
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sessors is used in this court, with the proviso that 
the qualifications for this court include those re- 
quired for the People’s court and also not less than 
two years experience in work with some social or 
industrial organization of the government. 

The Supreme Court of the Russian Socialist 
Federated Soviet Republic has jurisdiction over 
appeals from the provincial courts and original 
jurisdiction over cases of special state importance. 
It has also supervision over all the courts in the 
republic. Its members are appointed by the Presid- 
ium of the all Russian Central Executive Com- 
mittee, and can be recalled or suspended by this 
committee. People’s assessors also take part in 
the proceedings of this court, but here they are 
special assessors, appointed from among the higher 
officials of the government. In all, the court has 27 
members divided in sections of Civil Appeal, Crim- 
inal Appeal, Judicial Division handling cases of 
original jurisdiction, Military Division and Military 
Transport Division, each of these consisting of five 
members, only three of whom sit at a time. In 
certain cases plenary sessions of the court are held 
where a majority of the members are present. This 
is generally only in cases where an authoritative 
interpretation of law on a question of judicial pro- 
cedure has been put forward by one of the divisions 
of the court or by the attorney general or by the 
Presidium of the Central Executive Committee or 
in cases where an appeal has been taken from the 
decision of a division of the Supreme Court or other 
court on the recommendation of the All-Russian 
Executive Committee, or the Attorney General, or 
where the Chairman of any division of the Supreme 
Court, or the prosecuting attorney assigned to any 
division has asked for a review by the plenary 
session. 

A still higher Federal Supreme Court of the 
Union of Socialist Soviet Republics, consisting of 
11 judges, was established by a decree of November 
23, 1923. This court has jurisdiction to try dis- 
putes between different republics, or cases involv- 
ing members of the Central Executive Committee 
and members of the Cabinet and to give interpreta- 
tions of laws on request. Its appellate jurisdiction 
is limited to cases where decisions of lower courts 
are incompatible with federal legislation. 

But it is particularly in the field of procedure 
where we find the greatest difference between the 
courts of Russia and own own. A code of Soviet 
civil procedure went into effect on September 1, 
1923, defining and providing various rules in regard 
to procedure in the courts. The chief point which 
is remarkable to us about the rules of procedure 
laid down there is the large part which the court 
takes in the conduct of a case. It is instructed to 
use all the means in its power in order to ascertain 
the real rights and relations of the parties to an 
action. The Court must question the parties in the 
defense of their rights and interests, so that ignor- 
ance of law and illiteracy can not be used to their 
disadvantage. The court has the option of award- 
ing a larger amount to the successful party than he 
has prayed for. It determines the admission of evi- 
dence in accordance with its materiality. On its 
own initiative it may verify the proofs submitted 
by the parties, either by inspection out of court, 
examination of wrtten papers, calling of experts or 
the summoning of new witnesses. No oath or af- 


firmation is required of the witness, but the statut 
of perjury is read to each one before he testifies 
The statute of limitation is three years and is ret: 
active. Appeals may be taken over a decision 
trial court in two cases only, namely, error in Iz 
or a judgment clearly against the weight of e 
dence. 

Each judge runs his own court largely accord 
ing to his own ideas. It is expressly provided 
the decree bringing into effect the Civil Code (Se 
5) that “Interpretations extending the provisions of 
the Civil Code of the R. S. F. S. R. shall be permis 
sible only in cases where the safe-guarding of th 
interests of the workers and peasants’ government 
and of the working masses makes this necesary” 
and (Sec. 6) “Any interpretation of the provisions 
of the Code on the basis of the legislation of pre 
ceding governments or the practice of pre-revolu 
tionary courts is prohibited.” This practically does 
away with judicial precedents as there are no such 
things as printed reports of decided cases. Where 
the Code or existing decrees are not sufficiently 
definite, the judges must use their “revolutionary 
conscience”. As this is as different in different 
judges as is the size of the chancellor’s foot, de 





cisions on the same facts before different courts 
have often been exactly opposite, which has tended 
to destroy any confidence the people may have had 
in the courts. Moreover this is due warrant, in any 
given case, for disregarding the pure justice of the 
matter, and bringing in class distinctions and con- 
siderations of proletarian origin, which figure very 
often in their decisions. The courts are thus 
allowed to be used as instruments of the govern 
ment in the class conflict. The judges are provided 
with copies of the Civil and Criminal Codes and the 
various decrees, and in general show a reasonable 
familiarity with them. In the general run of cases, 
they show a desire to decide fairly, but there is 
considerable graft, and it is not considered by most 
people that a non-party litigant has a fair chance in 
a case against a communist. 

As has been stated before there are no juries, 
and the judges are given a wide latitude in their 
decisions. Altho the criminal code which came 
into effect June 1, 1922, provides minimum punish- 
ments for all offenses which it defines, the judge 
may allot a less punishment whenever he so de- 
sires, provided only that he sets down in writing 
his reasons for so doing. In general whatever may 
be interpreted as counter-revolutionary acts may 
be punished by death. Outside of these “political 
crimes” the maximum punishment is ten years im- 
prisonment. The minimum for premeditated mur- 
der.when not done “from motives of self-interest or 
jealousy or from other base incentives” or unless 
there are other aggravating conditions, is three 
years; otherwise eight years. The teaching of re- 
ligious doctrines to young children in private or 
public schools under the Code was punishable with 
compulsory labor for a period up to one year, while 
on the other hand the prevention of the perform- 
ance of religious ceremonies in so far as they did 
not violate public order, and were not accompanied 
by infringements of the rights of citizens, might be 
punished by compulsory labor up to six months. 
In November of last year this law was amended to 
permit the study of religion “where it is necessary 
to confirmation.” As this includes the Greek Ortho- 











wad ds 


wees 












rts 
ed 
ad 
ny 
he 


yn- 


lus 
rn 


the 
ble 


is 
ost 
in 


ies, 
eir 
me 
sh- 
ige 
de- 
ing 
1ay 
lay 
ical 


jur- 
. or 
less 


iree 


or 
vith 
hile 
rm- 
did 
Lied 
t be 
ths. 
i to 
ary% 
tho- 















Tue Jupicrat System oF Soviet Russia 





797 





x, Catholic and Lutheran churches, it practically 
epeals the former law on the subject. The judges 
ire authorized to award compulsory labor without 
mprisonment; and banishment, or confiscation of 
ll property are also within their power. At the time 

the enactment of the criminal code no spiritous 

juors of over fifteen per cent strength were per- 
mitted, and bootleggers of home brew in violation 

' this law were subject to a minimum imprison- 
ment for three years with confiscation of all prop- 
erty. The legal percentage of alcohol has now 
been raised to forty in order to permit the govern- 
ment to resume the manufacture of vodka, which 
vas a very large source of revenue to the Czarist 
monarchy. The minimum punishment for rape is 
slightly less than that of a bootlegger, namely, 

three years, without property confiscation, and the 
keeping of a disorderly house is punished with the 
same minimum imprisonment, and confiscat.on of 
property in whole or in part. Theft from a private 
person without the application of technical methods 
is punishable with compulsory labor for a period 
up to six months while if resorted to as a regular 
means of livelihood, two years solitary confinement 
is the minimum. Robbery, which the Code defines 
as “the open stealing of another person’s property 
in the presence of the person who owns, enjoys or 
manages such property” when unaccompanied by 
iolence is requited with a minimum of one year’s 
imprisonment, while assault with intent to rob, by 
not less than three years imprisonment, and “if the 
court finds that the person who has committed such 
crime is socially dangerous in a special degree” he 
may be shot. The sale of worthless seeds with 
knowledge has a minimum punishment of two years 
imprisonment. 

An examining magistrate is appointed for 
certain districts with the duties of an investigator, 
and to the District and Supreme courts is assigned 
a “prokuror” or public prosecutor with wide 
owers. The chief “prokuror” or attorney general 
may submit any decision of the Supreme court to 
the Executive Committee of the Union, for con- 
sideration, and they may reverse such decision, 
which gives the legislative branch of the govern- 
ment the final say over the judicial. 

Although there are laws in existence in regard 
to personal liberty these are not always scru- 
ulously enforced. Anyone who is arrested must 
be arraigned before an examining magistrate within 


three days, and if not tried within a week, must be 
given a written declaration showing the charges 
igainst him. He must be tried within a month. 


\pparently a prisoner has no redress if these pro- 
isions are violated and there is no such thing as 

writ of habeas corpus by which they can be en- 
forced. 

The standing of foreigners in soviet courts is 
ery doubtful. If their government has an agree- 
ent with the Union of Socialist Soviet Republics, 

heir rights are governed by that agreement; if not, 
‘ are subject to the tender mercies of the Com- 
ssariat of Foreign Affairs which decides on their 
se in conjunction with the particular department 
ir grievances may come under. I know person- 
of a case of an American, formerly a relief 
rker, who stayed in Russia after the termination 

f the famine relief work to go into business with 
me Communists. He invested a couple of thou- 
and dollars in a lumber company, and his com- 





munist friends succeeded in getting a monopoly 
on the business in the particular town where they 
were working. In seven or eight months paper 
profits amounted to over five hundred per cent. 
About this time he received a notification from the 
political police at Moscow that it was necessary 
that he should leave the country at once, and he 
was given two weeks in which to get out. A visit 
to Moscow gave him no satisfaction. There was 
no court to which he could appeal, and if he stayed 
to try it, he risked very disagreeable consequences. 
He tried to withdraw the investment he had made, 
but was unable to get anything. The cash which 
he had on his person was taken away from him at 
the border, and he arrived in Paris without a cent. 
This was in 1923 when the laws were practically 
the same as now. 

A set of decrees in somewhat the form of the 
present Code was drawn up and passed in the 
Spring of 1922, so that Russia might show to the 
nations of the world at the Genoa conference that 
legal rights were recognized and enforced within 
her domain. At that time an attempt was made to 
impress this system on the people and considerable 
publicity was given to some of the trials which 
were then held. I attended one such in the city of 
Samara, a town of about two hundred thousand 
population. The trial was widely heralded and was 
held in a theatre. Special tickets were required 
for admission and ushers were there to show spec- 
tators to their seats. The accused were a gang of 
thugs and cutthroats who had been rounded up by 
the local police. They were all seated in the pit 
which the orchestra usually occupied, while on the 
stage, which was elaborately decorated with red 
flags and communistic banners, were seated the 
three judges, the attorney general, counsel for the 
defense and assistant prosecutors. It was this same 
attorney general who had confirmed the appoint- 
ment of the judges before whom he argued the case. 
The prisoners were required to testify, and they 
stood upon the box usually occupied by the leader 
of the orchestra and faced the court. The bailiff 
was a very tough looking individual with a gun 
strapped in a prominent place in his belt, and he 
stopped the proceedings every once in awhile to 
warn the “comrades” in the audience that if they 
didn’t stop smoking they would be put out. The 
trial lasted about three days, and on the day after 
it was over about half of the gang were taken out 
and shot and the rest committed to prison. 

Recently Krylenko, the Commissar of the De- 
partment of Justice has been insisting upon recog- 
nizing the old Russian law, as far as it is applicable 
to the new republic, and has been advocating the 
building up of a body of law which will serve as 
precedents for the future. He is vigorously op- 
posed by some of the other communists who favor 
the deciding of each particular case upon its own 
merits, without reference to previous decisions. 
Whatever will happen in the future it is certain that 
at present the laws of Soviet Russia and the courts 
which interpret them are not constructed and de- 
signed, nor do they in actual fact serve, to bring 
about impartial justice. In fact they are not really 
intended to do so, and I know of no more fitting 
close to this discussion than a quotation which ap- 
peared in one of the Moscow newspapers in October 
of 1925 from the Attorney General of the Republic 
(Concluded on page 808) 
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Constitutional Law—Powers of the President— of Myers during his term. If this statu its require 
° nte th hic should he fon: lines omnenin 
4 Appointment and Removal ment “ . _ > ald e f , i l n 
| a remove yy ne resident Dy an Wl 1 advi 
7 A statute requiring the consent of the Senate to remove consent of the Senate is valid. Myers’ admit 
an inferior officer appointed by the President is uncon- entitled to recover his unpaid salary for | full t 
; stitutional because it invades the executive power of the the judgment of the Court of Claims must be reversed 
. ‘ . . . The Government at : ayes ent ic in d 
President vested in him by Article II, Section 1, even The Government maintains that the requ met in l 
; , . for the reason that under Article II of the ( I 
{ though the Senate’s consent is necessary to the appoint- the President’s power of removal of utive 
b] nl I 1dent § y ) = OVai OT exe ILIV ( 
t ment of such officer. appointed by him with the advice a consent of the 
Lois P. Mvers, Adm'x f Pad S. Myers, v. The Senate is full and complete without the consent of the 
_ ; Pe ; - Senate . this is sound, the removal of Myers | 
Umited States, Adv. Ops. 27, Sup. Ct. Rep. Vol. 47, Senate. If this view is sound, the ren f Myers by 
i >] the President without the Senate’s consent was legal and 
BR Pp- — the judgment of the Court of Claims against the apps llant 
The question presented by this case is whether was correct and must be affirmed, th f 1 different 
{ under the constitution the President has the exclusive reason from that given by the Court. We are therefore 
} confronted by the Constitutional questior nd cannot 


power of removing executive officers of the United “dit 
avoid 1 


! States whom he has appointed with the consent of ; Be ; _ 
N the Senate. He then proceeded to give a full discussion of the 
A statute provided: “That the Postmasters shall history of the power to remove and an elaborate state 
be divided into four classes (based on annual com- Ment of the reasons which led the majority of the court 
; pensation) . . . Postmaster of the first, second, and 0 hold that this power was vested in the President b 
i third class shall be appointed and may be removed by virtue of the Constitution 
the President by and with the advice and consent of After stating the facts and issues the court set 
the Senate and shall hold their offices for four years forth what it conceived to be the relevant parts of the 


unless sooner removed or suspended according to law.” Constitution, being Sections 1, 2, 3 and 4 of Article II 


Myers, the appellant’s intestate, was appointed in and Section 1 of Article ITI. 
1917 by the President, by and with the advice and con 
4 sent of the Senate to be a postmaster of the first class 
i in Portland, Oregon, for a four-year term. In Janu 
ary, 1920, his resignation was demanded and on his 
refusal of the demand he was removed from office by 
order of the Postmaster General acting by direction 2 se : r ‘ 
of the President, in February of the same year. Myers Convention. The view of the legislative branch of the 
pursued no other occupation and drew compensation 0vernment at this early period, 1789, was understood 
from no other service until the end of his term. He Py the court to have been that the power here in ques- 
then brought suit in the Court of Claims for the amount 0" was vested in the President. The learned Cure: 
of his salary from the date of his removal until the JUSTICE discussed the debates preceding the passage 
end of his term of a statute in which Messrs. Benson and Madison 


The Court of Claims rendered judgment against Were interested. He said: 


A considerable portion of the opinion is devoted 
to the view of members of the First Congress as to 
the question and considerable significance was attached 
to its view because of the fact that it numbered among 
its members many who had sat in the Constitutional 





Myers on the ground that he had lost his right of It is very clear from this history that the exact ques- 
action because of delay in suing. The Supreme Court tion which the House voted upon was whether it should 
. sii : af , Sh recognize and declare the power of the President under 
was appealed to and refused to put the case on this the Constitution to cminee the Secretary of Foreign Af- 
ground, saying through the Cuier Justice: fairs without the advice and consent of the Senate. That 
But we do not find that Myers failed in this regard was what the vote was taken for. Some effort has been 
He was constant in his efforts at reinstatement. A hear made to question whether the decision carries the result 
ing before the Senate Committee could not be had till claimed for it, but there is not the slightest doubt after 
the notice of his removal was sent to the Senate or his an examination of the record, that the te was, and was 
successor was nominated. From the time of his removal intended to be, a legislative declaration that the power to 
until the end of his term, there were three sessions of the remove officers appointed by the President and the Senate 
Senate without such notice or nomination. He put off vested in the President alone, and until the Johnson 
bringing his suit until the expiration of the Sixty-Sixth Impeachment trial in 1868, its meaning was t doubted 
Congress, March 4, 1921 After that, and three months even by those who questioned its soundness. 


7 before his term expired, he filed his petition. Under these The opinion then proceeds to sun marize the hig! 
circumstances, we think the suit was not too late points of the debate in Conore ‘ ion. a 

; points of the debate ongress on the question, as 

The learned Curer Justice then stated the ground follows 4 ; 
upon which he conceived that the case must be put, First. Mr. Madison insisted that / I] ti 

ae . irst Mr. A\ladiso sisted that Articie il by vesting 
saying : a . the executive power in the President was intended to 
The Senate did not consent to the President’s removal grant to him the power of appointment and removal of 
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REVIEW OF 


xecutive officers except as thereafter expressly provided 
that article He pointed out that one of the chief 
irposes of the nvention was to separate the legislativ 


the executive functions 
Second The view of Mr 

ijates was that not only did the grant 
the Presid n the first section of 





Madison and his asso- 
of executive power 
Article II carry 








vith it the power of removal, but the express recognition 
f the power yintment in the second section enforced 
this view on t well approved prit sie le of constitutional 
ind statutory construction that the power of removal of 
executive officers was incident to the power of appoint- 
ment. It was agreed by the opponents of the bill, with 


exceptions, that as a constitutional prin- 

appointment carried with it the power 

Sherman, 1 Annals of Congress, 491. 
a rule of constitutional and statutory 
construct generally conceded, has been recog- 
nized ever sin citing cases). The reason for the prin 
is that those in charge of and responsible for ad 


nly one or tw 
iple the power 
of removal. Rog 
This principle 








stering functions of government who selected their 
utive su tes need in meeting their responsibility 
ve the power to remove those whom they appoint 

ird Another argument urged against the Con- 
itutional power of the President alone to remove execu- 
ve officers appointed by him with the consent of the 


1 


Senate is that in the absence of an express power of 
emoval grant the President, power to make pro 


ision for ren ul of all such officers is vested in the 
Congress by section 8 of Article I 

Ir. Madison mistakenly thinking that an argument 
ike this was advanced by Roger Sherman, took it up and 
inswered W 

He seems to think (if I understand him rightly) 
that the power of displacing from oft is subject to Legis- 
lative discret ecause it having a right to create, it 
may limit or lify as it thinks proper. I shall not 
say but at first w this doctrine may seem to have some 
plausibility But when I consider that the Constitution 


learly intended to maintain a marked distinction between 
the Legislative, Executive and Judicial powers of govern- 


ment; and when I consider that if the Legislature has 
a power, such as is contended for, they may subject 
and transfer t discretion powers from one department 
f our Government another; they may, on that prin- 
iple, exclude the President altogether from exercising 


any authority in the removal of officers; they may give 








the Senate alone, or the President and Senate com- 
ined; they may vest it in the whole Congress; or they 
may reserve it to be exercised by this House. When I 
consider the consequences of this doctrine, and compare 
them with the true principles of the Constitution, I own 
that I can not subscribe to it “1 Annals of Congress, 
495. 496 

The learned Curer Justice concluded his review 


f contemporaneous legislative construction, as follows : 


We have devoted much space to this discussion and 
ecision ¢ juestion of the Presidential power of 
emoval in First Congress, not because a Congres- 
onal conclusior n a constitutional issue is conclusive, 

but first because of our agreement with the reasons upon 


which it was avowedly based, second because this was 
the decision First Congress on a question of primary 
nportance in organization of the Government made 
within two years after the Constitutional Convention and 
vithin a much shorter time after its ratification, and third 
because that Congress numbered among its leaders those 
who had been members of the Convention It must 
necessarily constitute a precedent upon which many future 
laws supplying the machinery of the new Government 
vould be based and would promptly evoke dissent and 


leparture in future Congresses. It would come at once 
efore the executive branch of the Government for com- 
pliance and might well be brought before the Judicial 
branch for a test of its validity. As we shall see it was 
on acceptec s a final decision of the question by all 
ranches of the Government 


Next 


ame a discussion of the effect of 


Marbury v. Madison, and of Parsons v. U. S. The 


be but a dictum so far as the 

This conclu- 
m is in sharp contrast with the conclusion of the 
which will be hereafter referred to. 
he Cuter J I however, a that even if Mar- 


rmer was declared to 


estion involved here was concerned 
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bury v. Madison was more than obiter dictum it had 
been overruled by Parsons v. United States. In that 
case Parsons had been appointed District Attorney for 
a term of four years with no express power of removal 
provided. He was removed and sued to recover the 
balance due for his salary. He was denied recovery 
In commenting on this case the learned Cu1er JUSTICE 
said: 

The language of the Court in Marbury v. Madison, 
already referred to, was pressed upon this Court to show 
that Parsons was entitled, against the Presidential action 
of removal, to continue in office. If it was authoritative 
and stated the law as to an executive office, it ended the 
case; but this court did not recognize it as such for the 
reason that the Chief Justice’s language relied on was 
not germane to the point decided in Marbury v. Madison. 
If his language was more than a dictum and a decision 
then the Parson's case overrules it. 

A considerable portion of the opinion is then de- 
voted to a discussion of the views of contemporaneous 
lawyers on the point. It was pointed out that whatever 
was Marshall’s view of the law in Marbury v. Madison, 
he later came to accept the legislative decision of 1789. 
The views of Kent, Hamilton and Story are also set 
forth which indicate that they accepted this decision 
as settled law despite any doubts that may have been 
entertained as to the soundness of its policy. Web- 
ster’s changing views are attributed to the heated 
partisanship created by Jackson’s abuse of the removing 
power. Space is devoted also to a brief outline of 
legislative acts which for seventy years followed and 
enforced the decision of 1789. 

The learned CureF Justice then adverted to the 
question whether the legislative decision of 1789 cov- 
ered inferior as well as superior officers and concluded 
that it did and was so understood by Kent, Story and 
several Attorneys-General and it was so held in the 
Parsons case. He next considered the question whether 
the power of Congress to regulate removal of officers 
appointed by persons other than the President was 
analogous here and declared that it was not analogous, 
because the Congress is given power expressly by 
Article II Section 2 to vest such appointments in per- 
sons who have no executive power springing from the 
Constitution. Hence this power to remove is not un- 
limited. 

He then summarized the position of the majority 

follows: 

Our conclusion on the merits sustained by the argu- 
ments before stated is that Article II grants to the 
President the executive power of the Government, i.e 
the general administrative control of those executing the 
laws, including the power of appointment and removal 
of executive officers, a conclusion confirmed by his ob- 
ligation to take care that the laws be faithfully executed; 
that Article II excludes the exercise of legislative power 
by Congress to provide for appointments and removals 
except only as granted therein to Congress in the matter 
of inferior offices; that Congress is only given power to 
provide for appointments and removals of inferior officers 
after it has vested, and on condition that it does vest, 
their appointment in other authority than the President 
with the Senate’s consent; that the provisions of the sec- 
ond section of Article II, which blend action by the 
legislative branch, or by part of it, in the work of the 
executive are limitations to be strictly construed and not 
to be extended by implication; that the President’s power 
of removal is further established as an incident to his 
specifically enumerated function of appointment by and 
with the advice of the Senate, but that such incident 
does not by implication extend to removals the Senate’s 
power of checking appointments; and finally that to hold 
otherwise would make it impossible for the President in 
case of political or other difference with the Senate or 
Congress to take care that the laws be faithfully executed. 

Next followed a brief discussion of the Tenure 
of Office Act enacted after the Civil War during the 
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controversy between President Johnson and the Con- 
gress. The prevailing opinion pointed out that this 
act was never accepted by the Presidents as constitu- 
tional and was never approved by the Supreme Court. 

The learned Curer Justice then concluded the 
opinion of the court by commenting on the great weight 
that should be attached to a legislative decision made 
under the extraordinary circumstances of that of 1789 
by saying: 

This Court has repeatedly laid down the principle that 
a contemporaneous legislative exposition of the Constitu- 
tion when the founders of our Government and framers 
of our Constitution were actively participating in public 
affairs acquiesced in for a long term of years fixes the 
construction to be given its provisions. 

We are now asked to set aside this construction thus 
buttressed and adopt an adverse view, because the Con- 
gress of the United States did so during a heated political 
difference of opinion between the then President and the 
majority leaders of Congress over the reconstruction meas- 
ures adopted as a means of restoring to their proper 
status the States which attempted to withdraw from the 
Union at the time of the Civil War. The extremes to 
which the majority in both Houses carried legislative 
measures in that matter are now recognized by all who 
calmly review the history of that episode in our Govern- 
ment leading to articles of impeachment against President 
Johnson and his acquittal. Without animadverting on the 
character of the measures taken, we are certainly justi- 
fied in saying that they should not be given the weight 
affecting proper constitutional construction to be accorded 
to that reached by the First Congress of the United States 
during a political calm and acquiesced in by the whole 
Government for three-quarters of a century, especially 
when the new construction contended for has never been 
acquiesced in by either the executive or the judicial de- 
partments. When on the merits we find our con- 
clusion strongly favoring the view which prevailed in 
the first Congress, we have no hesitation in holding that 
conclusion to be correct; and it therefore follows that 
the Tenure of Office Act of 1867. in so far as it at- 
tempted to prevent the President from removing execu- 
tive officers who had been appointed by him and with 
the advice and consent of the Senate, was invalid and 
that subsequent legislation of the same effect was 
equally so. ; 

For the reasons given, we must therefore hold that 
the provision of the law of 1876 by which the unrestricted 
power of removal of first class postmasters is denied to 
the President is in violation of the Constitution and in- 
valid. This leads to an affirmance of the judgment of the 
Court of Claims. 

It is of interest to consider as briefly as may be 
the dissenting opinions. 

Mr. Justice McReynolds first stated the issues and 
certain important questions that appeared to him to be 
raised by the decision by implication. These questions 
show what he regarded as the dangers resulting from 
the rule laid down by the majority. 

The learned Justice expressed a feeling of repug- 
nance to the view that the executive can approve a 
statute and act under it and at the same time disregard 
express restrictions contained in it and went on to 
point out that it seemed extraordinary that so great 
a power should be granted by implication. With refer- 
ence to this he said: 

' Nothing short of language clear beyond serious 
disputation should be held to clothe the President with 
authority wholly beyond Congressional control arbitrarily 
to dismiss every officer whom he appoints except a few 
judges. There are no such words in the Constitution and 
the asserted inference conflicts with the heretofore ac- 
cepted theory that this government is one of carefully 
enumerated powers under an intelligible charter. 

He then proceeded to state in summary form and 
criticize the contentions of the government in this case 
and said: 

_ _ For the United States it is asserted—Except certain 
judges, the President may remove all officers whether 
executive or judicial appointed by him, with the Senate’s 


consent; and therein he cannot be limited or restricted 

by Congress. The argument runs thus—The Constitu- 

tion gives the President all executive power of the national 

government except as this is checked or controlled by 

some other definite provision; power to remove is execu- 
tive and unconfined; accordingly, the President may re- 
move at will. Further, the President is required to take 
care that laws be faithfully executed; he cannot do this 
unless he may remove at will all officers whom he ap- 
points; therefore he has such authority. 

The argument assumes far too much. Generally, the 
actual ouster of an officer is executive action; but to 
prescribe the conditions under which this may be done 
is legislative. The act of hanging a criminal is execu- 
tive; but to say when and where and how he shall be 
hanged is clearly legislative. 

Proceeding further, the learned Justice traced the 
history of legislation regarding postal affairs and argued 
that the inference that must be drawn from this his- 
tory is that Congress has long regarded itself as having 
power to control removals and that the executives had 
generally approved the course. 

From these historical considerations he turned 
once more to arguments based on logic and policy 
The gist of these arguments is: First, that there is no 
supposed necessity for the power since the administra- 
tion is carried on efficiently despite the fact that many 
inferior officers, being appointed by others, are not 
removable by the President ; second, that the power can 
scarcely be illimitable since Congress can vest it in 
persons other than the President. 

The next phase of the opinion is significant in 
throwing into relief the difference of opinion in the 
court as to the import of the legislative decision of 1789 
The following quotations will perhaps serve to bring 
this out: 

Twenty-four of the fifty-four members spoke and 
gave their views on the Constitution and y= matters 
of expediency. The record fairly indicates that nine, 
including Mr. Madison, thought the President would have 
the right to remove an officer serving at will under direct 
constitutional grant; three thought the Constitution did 
not and although Congress might it ought not to bestow 
such power; seven thought the Constitution did not and 
Congress could not confer it; five were of opinion that 
the Constitution did not but that Congress ought to confer 
it. Thus, only nine members said anything which tends 
to support the present contention, and fifteen emphatically 
opposed it. . 

Prior the year 1839 no President engaged in the prac- 
tice of removing officials contrary to congressional direc- 
tion. There is no suggestion of any such practice which 
originated after that date. 

Rightly understood, the debate and Act of 1789 and 
subsequent practice afford no support to the claim now 
advanced. In Marbury v. United States, supra, this court 
expressly repudiated it, and that decision has never been 
overruled. On the contrary, Shurtleff v. United States, 
189 U. S. 311, clearly recognizes the right of Congress to 
impose restrictions. 

A similar sharp difference of opinion in the court 
is found with respect to the interpretation of the de- 
cision in Marbury v. Madison, already mentioned. The 
learned Chief Justice said with reference to that case 
that it contained a statement which was certainly obiter 
dictum so far as it concerned the point here in ques- 
tion. The dissenting Justices, however, rejected this 
view, and Mr. Justice McReynolds said: 

The point thus decided (the power of the President 
to remove Marbury) was directly presented and essential 
to a proper disposition of the cause. If the doctrine now 
advanced had been approved there would have been no 
right to protect and the famous discussion and decision 
of the great constitutional question touching the power of 
the court to declare an Act of Congress without effect 
would have been wholly out of place The established 
rule is that doubtful constitutional problems must not be 
considered unless necessary to determination of the cause. 
The sometime suggestion, that the Chief Justice indulged 
in obiter dictum, is without foundation. The court must 
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have appreciated that unless it found Marbury had the 
legal right to ccupy the office irrespective of the President’s 
will there would be no necessity for passing upon the much 
controverted and far-reaching power of the judiciary to 
declare an Act of Congress without effect. In the circum- 
stance then existing it would have been peculiarly unwise 
to consider the second and more important question with- 
ut first demonstrating the necessity therefor by ruling 
upon the first. Both points were clearly presented by the 
record, and they were decided in logical sequence. Cooley’s 


Constitutional Limitations, 7th Ed. 231. 

But assuming that it was unnecessary in Marbury v. 
Madison to determine the right to hold the office, never- 
theless this Court deemed it essential and decided it. I 


cannot think this opinion is less potential than Mr. Madi- 
son’s argument during a heated debate concerning an 
office without prescribed tenure. 

Mr. Justice McReynolds then discussed further 
uuthorities, particularly that of Parsons v. United 
States, and urged that the decision in it proceeds on 
the assumption the statute there in question did not 
purport to impose any restriction on the President’s 
power to remove. He also discussed Shurtleff v. 
United States as an authority for the proposition that 
the removal power is not illimitable, because it recog- 
nizes that Congress may require notice and hearing as 
a condition precedent to removal. 

The concluding argument of this dissenting opinion 
is that the executive power vested in the President is 
subject to limitations to be implied from the fact that 
the words granting the power are followed by an 
enumeration of particular powers. The learned Justice 
said : 

It is impossible for me to accept the view that the 
President may dismiss, as caprice may suggest, any inferior 
officer whom he has appointed with —- of the Senate, 
notwithstanding a positive inhibition by Congress. In the 
last analysis that view has no substantial support, unless 
it be the poe thorn opinions expressed by Mr. Madison (and 
eight others) during the debate of 1789, when he was 
discussing questions relating to a “superior officer” to be 
appointed for an indefinite term. Notwithstanding his 
justly exalted reputation as one of the creators and early 
expounder of the Constitution, sentiments expressed under 
such circumstances ought not now to outweigh the con- 
clusion which Congress affirmed by deliberate action while 
he was leader in the House and has consistently main- 
tained down to the present year, the opinion of this Court 
solemnly announced through the great Chief Justice more 

than a century ago, and the canons of construction approved 
over and over again. 

Mr. Justice Brandeis’ opinion is also elaborate. 
He likewise was unable to accept the views of the 
majority of the court as to the effect of Marbury Vv. 
Madison. In regard to this case he said: 

_In Marbury v. Madison, it was assumed, as the 
basis of decision, that the President, acting alone, is 
powerless to remove an inferior civil officer appointed for 
a fixed term with the consent of the Senate; and that case 
was long regarded as so deciding. 

Of the legislative decision of 1789 he said: 

It involved merely the decision that the Senate does 
10t, in the absence of legislative grant thereof, have the 

right to share in the removal of an officer appointed with 
its consent and that the President has, in the absence of 
restrictive fegisiati n, the constitutional power of removal 
without = consent. Moreover, as Chief Justice Marshall 
recognized, the del mate and the decision related to a high 
political office. not to inferior ones. 


The learned Justice vigorously argued that even 
ugh removal be admitted to be an executive act, the 


Constitution has confessedly given Congress the power 


) fix tenure and that since the fixing of conditions of 
emoval is determining tenure, Congress has the power 
» prevent removal without the consent of the Senate. 
He then stated his answer to the argument resting 

n the President’s duty to execute the laws, saying: 


_ The end to which the President’s efforts are to be 
lirected is not the most efficient civil service conceivable, 


but the faithful execution of the laws, consistent with the 
provisions therefor made by Congress. power essential 
to protection against pressing dangers incident to dis- 
loyalty in the civil service may well be deemed inherent 
in the executive office. But that need, and also insubor- 
dination and neglect of duty, are adequately provided 
against by implying in the President the constitutional 
power of suspension. Such provisional executive power is 
comparable to the provisional judicial power of granting a 
restraining order without notice to the defendant and op- 
portunity to be heard. Power to remove, as well as to sus- 
pend, a high political officer, might conceivably be deemed 
indispensable to democratic government and, hence, inherent 
in the President. But power to remove an inferior ad- 
ministrative officer appointed for a fixed term cannot 
conceivably be deemed an essential of government. 

In answer to the argument of supposed necessity 
that this power should be vested in the President he 
further pointed out that the state governments function 
despite the widespread practice of limiting the removal 
power. 

After enumerating the statutes of Congress requir- 
ing the consent of the Senate as a condition of removal 
and the cases where the Presidents have sought this 
consent, he said: 

From the foundation of the Government to the enact- 
ment of the Tenure of Office Act. during the period while 
it remained in force, and from its repeal to this time, the 
administrative practice in respect to all offices has, so far 
as appears, been consistent with the existence in Congress 
of power to make removals subject to the consent of the 
Senate. 

The learned Justice then considered rather fully 
the logical consequences which result from a recogni- 
tion of the principle that the power to remove is inci- 
dental to the power to appoint. He argued that an 
admission of this principle admitted the power of Con- 
gress to fix the conditions of removal, because it clearly 
has the power to fix conditions of appointments and 
to limit them to certain classes of persons. 

A further point of interest is his view of the effect 
of a legislative practice long acquiesced in. Apropos 
of this he asserted that historical data established such 
a legislative practice of long standing and said: 

A persistent legislative practice which involves a de- 
limitation of the respective powers of Congress and the 
President, and which has been so established and main- 
tained, should be deemed tantamount to judicial construc- 
tion, in the absence of any decision by any court to the 
contrary. 


Finally he contended that the argument of the 
majority based on the theory of the separation of 
powers was not conclusive. With reference to this he 
said, in concluding : 


The separation of the powers of government did not 
make each branch completely autonomous. It left each 
in some measure dependent upon the others, as it left 
to each power to exercise, in some respects, functions in 
their nature executive, legislative and judicial. Obviously 
the President cannot secure full execution of the laws, 
if Congress denies to him adequate means of doing so. 
Full execution may be defeated because Congress declines 
to create offices indispensable for that purpose. Or, 
because Congress, having created the office, declines to 
make the indispensable appropriation. Or, because Con- 
gress, having both created the office and made the appro- 
priation, prevents, by restrictions which it imposes, the 
appointment of officials who in quality and character 7“ 
indispensable to the efficient execution of the law. If, 
any such way, adequate means are denied to the Presi- 
dent, the fault will lie with Congress. The President per- 
forms his full constitutional duty, if, with the means and 
instruments provided by Congress and within the limita- 
tions prescribed by it, he uses his best endeavors to secure 
the faithful execution of the laws enacted. Compare 
Kendall v. United States, 12 Pet. 524, 613, 626. 

Checks and balances were established in order that 
this should be “a government of laws and not of men.’ 
As White said in the House in 1789, an uncontrollable 
power of removal in the Chief Executive “is a doctrine 
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not to be learned in American Governments.” Such power 
had been denied in Colonial Charters, and even under 
Proprietary Grants and Royal Commissions. It had 
denied in the thirteen states before the framing of the 
Federal Constitution. The doctrine of the separation of 
powers was adopted by the Convention of 1787 not to pro- 
mote efficiency but to preclude the exercise of arbitrary 
power. The purpose was not to avoid friction, but, by 
means of the inevitable friction incident to the distribution 
of the governmental powers among three departments, to 
save the people from autocracy. 

Mr. Justice Holmes delivered a brief dissenting 
opinion in which he concurred with Justices Mc- 
Reynolds and Brandeis. He said 

My brothers McReynolds and Brandeis have discussed 
the question before us with exhaustive research and I say 
a few words merely to emphasize my agreement with their 
conclusion. 

The arguments drawn fron 
the President, and from his duty to appoint officers of the 
United States (when Congress es not vest the appoint 
ment elsewhere), to take care that the laws be faithfully 
executed, and to commission all officers of the United 
States, seem to me spiders’ webs inadequate to control the 
dominant facts 

We have to deal with an office that owes its existence 
to Congress and that Congress may abolish tomorrow 
Its duration and the pay attached to it while it lasts de- 
pends on Congress alone. Congress alone confers on the 
President the power to appoint it and at any time may 
transfer the power to other hands With such power 
over its own creation, I have no more trouble in believing 
that Congress has power to prescribe a term of life for it 
free from any interference than I have in accepting the 
undoubted power of Congress to decree its end. I have 
equally little trouble in accepting its power to prolong the 
tenure of an incumbent until Congress or the Senate shall 
have assented to his removal The duty of the President 


the executive power ol! 


to see that the laws be executed is a duty that does not 
go beyond the laws or require him to achieve more than 
Congress sees fit to leave within his power 


The case was argued by Messrs. Will R. King and 
Martin L. Pipes for appellant, by Solicitor General 
Beck for appellee, and by Mr. George Wharton Pepper 
as amicus curiae, by special leave of court 


Statutes—The Trading With the Enemy Act 

The Act above referred to is a valid exercise of the 
power in war time to appropriate enemy property without 
compensation. It should be liberally construed to effec- 
tuate the exercise of that power. Its grant of power to 
the executive to carry its provisions into effect is not a 
delegation of legislative power. The orders of the Presi- 
dent under the Act are valid and the sales effected by the 
President’s appointees were effectual. The rule against 
purchases by fiduciaries at the sale conducted by them 
does not apply to the sale of enemy property in time of 
War to a corporation formed expressly to purchase such 
properties. — whole transaction was free from fraud. 

Umted States of America v. The Chemical Founda- 
tion, iaerboreied Adv. Ops. 12, Sup. Ct. Rep. Vol 

7, page 1. 

The United States brought suit in the District 
Court for Delaware to set aside sales to the Chemical 
Foundation of certain patents, copyrights, trademarks, 
etc., seized pursuant to the Trading with the Enemy 
Act of October 6, 1917, and later amendments thereto 
It alleged as grounds for such action a combination 
and monopolization by a number of domestic manu fac- 
turers of the chemical industries of this country; con- 
spiracy to bring about sales and transfers of the patents, 
etc., to them or to a corporation controlled by them, at 
nominal prices; and fraudulent deception of the Presi- 
dent, the Alien Property Custodian and other officials 
in procuring such sales and transfers. The answer 


1 


denied all these allegations and asserted the good faith 


and legal validity of the transfers. The District Court 





+ 


dismissed the complaint, the Circuit Court of Appea 
affirmed the decree, and the United States Suprem: 
Court also affirmed it with a slight modificatior 
costs. Mr. Justice Butler delivered the opinion. Justice 
Stone and Sutherland took no part in the case. 

The learned Justice in his opinion 
the relation of chemical industries to the conduct 
war, the situation in this country as regards such ir 
dustries as a result of the blockade u 
entry into the war, and the conferences held betwee 
representatives of Alien Property Custodian Palme 
and representatives of the industries to protect the 
United States against enemy and foreign control of its 
chemical industries and to stimulate production here 
These resulted in the plan, formulated under his direc 
tion, for the Chemical Foundation, which was incor 
porated in 1919 under the laws of Delaware, with power 
to purchase the enemy-owned patents seized by the 

lien Property Custodian and to hold the same “in a 
fiduciary capacity for the Americanization of su 
industries,’ the exclusion of alien interests hostile or 
detrimental thereto, and the advancement of the chen 
ical and allied interests in the United States; also to 
grant the United States non-exclusive license to make 
use and sell the inventions covered by such patents and 
to grant like licenses on equal terms to American 


last 


citizens and corporations under the control of American 
citizens. The shares of the Foundation were sub 
scribed by those interested in the chemical and dye 
industries. The return of the shareholders, preferred 


and common, was limited to six per cent. and the voting 
power, which was limited to the common stock, was 
vested in five trustees. There was'a board of three 
directors, made up of the President, Vice-President and 
Secretary and Treasurer of the Foundation. All direc- 
tors, officers and voting trustees were chosen by or in 
accordance with the direction of Mr. Palmer, while hi 
was Custodian. 

The President, by executive order of December 
3, 1918, declared that he “vested” in Frank L. Polk 
all the power and authority conferred upon the 
President by the provisions of Section 12 of the Trad 
ing with the Enemy Act as amended. Mr. Polk was 
then Counselor for the Department of State, but was 
not so described in the order. He thereupon made two 
orders, dated respectively February me 191, and April 
5, 1919, to authorize the Custodian to sell at private sale 
to the Foundation, without advertisement, at such 
places and upon such terms as the ( —— ian might 
deem proper, all patents, etc., relating to the purposes 
of the Foundation as expressed in its tess These 
orders contained a statement of the reasons therefor 
in the public interest, among them being that the patents 
could not be sold to the best advantage at a public sale 
after advertisement; that the Foundation had been in 
corporated to hold the patents as a trustee for Ameri 
can interests affected by the patents and was obligated 
to grant non-exclusive licenses on equal terms to qualli- 
fied American manufacturers and empowered to grant 
free licenses to the United States; that a private sale 
would prevent the patents from falling into the hands 
of people unable to use them and desiring them for 
purely speculative purposes, etc 

The first question taken up by the learned Justice 
was whether the act as amended March 28, 1918, em 
powered the President to authorize and the Custodian 
under his supervision to consummate these sales. He 
first quoted pertinent provisions of the act from Sec 
12 as amended, giving the Custodian all the powers 
of a common law trustee in respect of such propert 
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und, in addition, full power, under the supervision and 
lirection of the President, to deal with the property as 
though he were the absolute owner thereof, with the 
ever, “that any property sold under this 
ere sold to the United States, shall be 
erican citizens, at public sale to the 
ter public advertisement of time and 
ich shall be where the property or a 








major portion thereof is situated, unless the President, 
tating the reasons therefor, in the public interest shall 
herwise determine.” He then said: 
It is cor 1 that when seized the patents belonged 
» enemy Germans and that they were lawfully taken over 
by the Custodiar [he purpose of the Trading with the 
Enemy Act was not only to weaken enemy countries by 
depriving their supporters of their properties (citing case), 
but also to promote production in the United States of 
things useful for the effective prosecution of the war 
Section 10 (c) authorized the President, if he deemed it 
f the pu welfare, to grant licenses to American 
citizens or corporations to use any inventions covered by 
nemy-owned patent Subsection (c) of Sec. 7 of the 
Act as ame ‘ovember 4, 1918, authorized the seizure 
of enemy-owned patents and provided that all property 
» acquired ld be held and disposed of as provided by 
he Act. And there is no ground for contending that the 
izure and transfers did not tend to lessen enemy strength 
ind to encourage and safeguard domestic production of 
ngs essential to or useful in the prosecution of the 
var Phe is nothing to support a strict construc- 
m of the Act in respect of the seizure and disposition 
nemy property. On the other hand, contemporaneous 
and war Ie tion indicate a purpose to employ 
nate means effectively to prosecute the war. The 
d be berally construed to give effect to the 
purposes it was enacted to subserve 
He called attention to the fact that Section 12 as 
originally enacted merely gave the custodian “all the 
powers of a common law trustee,” and made him a 
mere conservator, with authorization to sell only to 
prevent waste But a brief experience showed that 


these restrictions on the power to dispose of enemy 
property sometimes operated to defeat the purposes of 


the Act [he amendment removing such restrictions 
the power of sale was therefore adopted. He con- 
inued : 

There is 1 pport for a construction that would re- 
train the force f the broad language used. Congress 
was untrammeled and free to authorize the seizure, use 
or appropriation of such properties without any compensa- 
on to the owners. There is no constitutional prohibition 
against confiscation of enemy properties (citing cases). 
And the act makes no provision for compensation. The 
former enemy owners have no claim against the patents 
or the proceeds derived from the sales. It makes no dif- 
ference to them whether the consideration paid by the 
Foundation was adequate or inadequate. The provision 
that after the war enemy claims shall be settled as Con- 
gress shall direct nferred no rights upon such owners. 
Moreover the Treaty of Berlin prevents the enforcement 
of any claim by Germany or its nationals against the 
United States or its nationals on account of the seizures 


and sales 1! 

While not denying the power to confiscate enemy 
properties, the United States had argued that the pro- 
vision above referred to was unconstitutional because 
it attempted to delegate legislative power to the Execu- 
tive. But it was not necessary for Congress to ascer- 
tain or deal with each case The Act went as far as 


was reasonably practicable under the circumstances 
existing : 
It was { liarly within the provision of the Com- 
mander-in-C} to know the facts and to determine what 
disposition should be le of enemy properties in order 






war. The determination of the 
remy properties in the light of facts 
> to time arising in the progress 
g of a law; it was the application 


effectively to carry on 
terms of sales 
and conditions 
of war was not the m 


Tha n 
of the general rule laid down by the Act. When the 
plenary power of Congress and the general rule so estab- 


lished are regarded, it is manifest that a limitation upon 
the excepted class is not a delegation of legislative 
power... . 

When the amended section is read in comparison with 
the original enactment and regard is had to the chemical 
warfare and other conditions existing at the time of the 
amendment, March 28, 1918, the inevitable conclusion is 
that it empowered the President to authorize, and the 
Custodian acting under him to consummate, the sales in 
question. 





The United States also argued that the executive 
order of December 13, 1918, was void and that the 
order of February 13, 1920, did not authorize or ratify 
the transactions. The learned Justice called attention 
to the provision of the Act authorizing the President 
to exercise any power or authority thereby conferred 
through such officer or officers as he shall direct, observ- 
ing: “Obviously, all the functions of his great office 
cannot be exercised by the President in person. The 
contention that power to determine how enemy property 
should be sold cannot be delegated is not sustained.”’ 
(Citing cases.) 

It was also argued that the order was not made 
in conformity with the statute because to “vest’’ power 
in another is not to “act through him,” and because 
the order did not show that Mr. Polk was an officer. 
But if two constructions are possible, the learned Jus- 
tice said, and one of them would render the order use- 
less and the other give it validity, the latter is to be 
adopted. (Citing cases.) The intention to exert the 
power conferred under Section 5 was plain. Meticulous 
































































precision of language was not necessary. “While the 
use of the word ‘vest’ was not accurate, it must be { 
deemed sufficient when the context and circumstances 


are considered.” Nor was any particular form of 
designation as an officer required. Mr. Polk was in 
fact Counselor for the Department of State and “it 
would be unreasonable to read the order otherwise than 
as meaning that, in respect of the matters covered by 
Section 12, the President determined to act through 
Frank L. Polk, Counselor for the Department of State.” 

The learned Justice then briefly disposed of the 
attack on each of the orders made by Mr. Polk on the 
ground that they were too broad and constituted an 
attempt to give to the Custodian the very power granted 
the President by the Act—that is, the power to de- 
termine that specific properties should be disposed of 
otherwise than as specified in the proviso. He declared 
that the contention could not prevail as each of the 
orders sufficiently described the properties and author- 
ized a private sale to the Foundation without advertise- 
ment. He continued: 

And it is insisted that the orders were induced by 
misrepresentation and were made without knowledge of 
the material facts. But both courts found that the United 
States failed to establish any conspiracy, fraud or decep- 
tion alleged. Findings of fact concurred in by two lower 
courts will not be disturbed unless clearly erroneous. , 

Under this rule the findings must be accepted. The 
presumption of regularity supports the official acts of 
public officers and, in the absence of clear evidence to 
the contrary, courts presume that they have properly dis- 
charged their official duties. 

The learned Justice then announced that “we agree 
with the lower courts that the sales and transfers were 
ratified and confirmed by the President’s order of Feb- 
ruary 13, 1920.” It had been urged that this was no 
ratification because it was not shown that the President 
had knowledge of the material facts; that he did not 
intend to ratify the sales of patents, and that the lan- 
guage used in the order was not broad enough to in- 
clude the patents, trademarks and copyrights in ques- 
tion. A brief comparison of pertinent statements in 
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the Polk order and the President’s order leads directly 
to this conclusion : 

The President will be presumed to have known the 
material facts and to have acted in the light of them. His 
intention to ratify the sales is plain. The comprehensive 
language used is broad enough to include the patents. 
Moreover the statement that his reasons for the determina- 
tion are given in the Polk orders shows the intention to 
cover the properties there referred to. 

The Government had further contended that the 
sales were void because made in violation of Section 41 
of the Criminal Code, and the rule of law forbidding 
sales by a public officer or fiduciary of trust property 
in his custody to himself or to a corporation of which 
he is the head. Section 41 forbids any officer or agent 
of a corporation or any person directly or indirectly 
interested in the pecuniary profits, etc., to act as an 
officer or agent of the United States for transaction 
of business with such corporation. The learned Justice 
assumed, in favor of the United States, that those who 
acted for it in the transactions in question were at the 
same time directors and officers of the corporation ; that 
the members of the Advisory Sales Committee, while 
they were voting trustees, participated in fixing the 
prices to be paid for the patents, and that such prices 
were less than the value of the properties. Still the 
proceedings were not in violation of the section: 

Section 41 was enacted when there was no war, and 
long before the Trading with the Enemy Act. It lays 
down a general rule for the protection of the United States 
in transactions between it and corporations and to prevent 
its action from being influenced by anyone interested ad- 
versely to it. It is a penal statute and is not to be extended 
to cases not clearly within its terms or to those exceptional 


to its spirit and purpose. (Citing cases.) 
At the time of the enactment there were no enemy 
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$16.00 






properties to be dealt with; and, save the generality of 
the language used, there is nothing to indicate a legislative 
purpose to deal with that subject. The Trading with the 
Enemy Act is a war measure covering specifically, fully 
and exclusively the seizure and disposition of enemy 
properties. 

Furthermore, there was no question that the 
authority of the President to authorize sales and to 
determine terms and conditions included the power to 
cause the Chemical Foundation to be incorporated for 
the purposes above mentioned and to direct the election 
of the directors, officers and voting trustees. None of 
those who acted for the United States had any financial 
interest in the Foundation, its profits or contracts. The 
whole arrangement, in brief, was intended to amount 
to a public trust for those whom the patents would 
benefit and for the promotion of American industries, 
and to give them the right to have on equal and reason- 
able terms the inventions covered by the patents. In 
other words: 

The Foundation is properly to be considered an in- 
strumentality created under the direction of the President 
to effect that disposition and subsequent control of the 
patents which he determined to be in the public interest. 
The transactions complained of did not involve any of the 
evils aimed at by section 41. The act will be construed 
and applied as not qualified or affected by that provision 
of the criminal code. (Citing cases.) And, as the power 
to dispose of the properties by sales on the terms and 
conditions specified was included in the grant made by the 
statute, it follows that the rule in respect of sales of trust 
properties by fiduciaries does not apply 

The case was argued by Special Assistant to th 
Attorney General Henry W. Anderson, and Assist- 
ant to the Attorney General, Herman J. Galloway, for 
the Appellant, and by Hon. John W. Davis for appellee 
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State Bar Elects Offcers 
Dean | P 


McBaine of the Law 


School of the University of Missouri, 


Columbia, Mo., 


was elected President o! 


the State Bar Association at the recent 
meeting held at Kansas City President 
McBaine was introduced at the banquet 


which concluded the meeting by the 


Hon. John 1 


retiring president, 


Par ker 


Dean McBaine in a brief talk empha- 
sized the opportunity which was pre- 
ted to the association to render a 
ihlic service by the encouragement ol 
her standards of legal education, in 
respect the state had made littl 
wress in the last twenty years He 
ided that he did not subscribe to the 


that we do not need more laws. “We 
need new laws, particularly in revamp- 
ing our criminal code We don't need 
re bad laws.” 
Other officers elected at the annua 


Vice-Presidents 
David E 


meeting were: 


\. Barnes, Mexico; Impey 


l 


Clarence 


Houston; Lee B. Ewing, Nevada. Sec- 
retary, J. H. Potter, St. Louis; Treas- 
irer, J. T. King, St. Louis; member of 
Executive Committee, Murat Soyle, 


Nansas City 





New York 





Press Criticism of Bar Associations 
Answered 


At a stated meeting of the Association 


of the Bar of the City of New York, 
veld on October 13, President William 
P. Guthrie made the following perti 


nent observations on current charges in 
New York City against 
lawyers practicing in the criminal courts 
nd against Bar Associations for their 
alleged indifference to their duty in the 
premises: 

‘3. The State Crime Commission will 
be called upon to investigate current 
charges in the Press against lawyers 
who practise in the courts of criminal 
jurisdiction. These charges are usually 

profes 


sweeping generalizations that 
sional misconduct is prevalent, and they 


the Press of 


ire alleged to be common in all criminal 
courts; but usually these charges are 
without any specific instances or facts 


r evidence; and they are to the effect 
hat lawyers practising in these courts 
ire frequently engaged in suborning 
perjury, in manufacturing defenses, in 
aking false statements to the court, 
and in delaying or preventing trials by 
unlawful and improper practices of a 
dilatory nature. It has also been un- 
justifiably asserted that the Bar As- 
sociations are 
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in failing to suppress these illegal and 
improper practices and in omitting to 
discipline and punish offending lawyers 

“As is, of course, well-known to us 
lawyers, under the Judiciary Law of this 
State the Appellate Division has 
and control attorneys and 


ample 
power over 


counsellors at law in respect of every 


wrongful acts by members of 


and indeed in respect of 


form ot 
the profession, 
every torm ot 
whatever nature on the 
which is prejudicial to the 


professional conduct of 
part of lawvers 


administra 
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In the course of a 


trial did you ever 


have a new propo- 


sition arise on which 


| youwere unpre- 


| pared? It’s a com- 


forting feeling to 
have the proper vol- 
ume of R.C.L. with 
you in court ready 
for quick reference 


in case this happens. 


RK. GC. L. 


ance against sur- 


prise. 


is insur- 








N of a series of quasi-his- 
0. terical ads about the law 


Grotius, Puffendorf & Vattel 
Attorneys-At-Law ...... 


The fifteenth century was one of contro- 
versy. Everybody who could charter a 
sailboat was out trying to discover some- 
thing or other, following Columbus’ cor- 
dial reception by the Indians at San Sal- 
vador. Naturally, Columbus had the 
bulge on his contemporaries, but they did 
manage to make a few minor discoveries 
and attract the public eye. Then, of 
course, discovery led to dispute and 
attorneys Grotius, Puffendorf and Vattel 
were called in. What laws they couldn’t 
find, theymade and thus their names come 
down to us as great writers on Interna- 
tional Law. Often, no doubt, Grotius, 
Puffendorf and V attel wished for a work 
to which they could turn fora clear, con- 
cise statement of the rule they sought and 
thus obviate the necessity of poring over 
the musty legal tomes of the fifteenth 
century. The modern American law- 
yer is more happily situated, for he has 
Ruling Case Ew which does exactly 
that and more. 


The Lawyers Co-operative Publishing Company 


Rochester, New York 
New York Manila 
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Important Measure Approved at Oregon 
State Meeting 


(From Eugene, Oregon, R 

“Lessening of delays in court pri 
cedure and more com represent 
tion of the courts resi f two 





measures, approved at the annual meet 


ing of the state bar association, art 
passed,” said Dean W. G. Hale of the 
university law school who returned here 


yesterday after attending the session 

Two important measures were agreed 
upon by the members of the association, 
Dean Hale states. One proposes to 
move the power of control over court 
rules and regulations from its present 
place in the legislative department to 
the judicial department This point has 
been a subject of discussion for many 
years, the dean says, but this year is 
the first time an agreement has been 
reached. 

The second measure provides that 
membership in the state bar association 
becomes automatic with membership in 
a local bar association. This ruling will 
go into effect July 1, 1927 


The Judicial System of Soviet 
Russia 


(Continued from page 


of the Ukraine. He said in connection 
with the codification of laws upon which 
the Soviet jurists are now working 
Our enemies think that on this pro 
lem the Soviet authority will break its 
neck. They imagine that with the in 
troduction of firm legal princ wre the 


Soviet Government will gradually de 
velop into a bourgeois democratic au 
thority. These hopes are without 


foundation, because we are the senti 
nels not of common justice but of “re- 
volutionary justice.” Our laws are 
created for defending the class inter 
ests of the workingmen and peasants 
and for insuring the normal develop- 
ment of our socialistic structure 
Therefore, our revolutionary justice, 
unlike the formal bureaucratic legal 
system, is a live social power 


REFERENCES USED IN PREPARA- 
TION OF THE JUDICIAL SYS- 
TEM OF SOVIET RUSSIA 


Commercial Year Book Soviet Union 
1925, containing constitution of the U. S. 
S. R., and, on page 411, short account le- 
gal system. 


“Administration of Justice in Soviet 
Russia,” by Borris M. Komar, Virginia 
Law Review, Vol. 10, No. 5 (March, 


1924), page 337 

Speech, Hon. Wm. H. King in the U. S 
Senate, entitled “Conditions in Russia,” de 
livered January 22 and April 24, 1924, 
pages 89 and 90 

“The Judicial System of Russia,” by 
Harry M. Fisher, Journal of American 
Bar Association, May, 1921, page 213 

“Laws of Soviet Russia,” American Bar 
Journal, by Isaac C. Hourwich, page 229. 
“The Judicial System of Russia,” by A. 





NEW REVISED EDITION 1924 


DONOVAN’S MODERN JURY 
TRIALS AND ADVOCATES 


Containing Thirty-two Condensed Cases with 
SKETCHES AND SPEECHES OF 
AMERICAN ADVOCATES 
THE ART OF WINNING CASES 
and manner of counsel described with 
NOTES AND RULES OF PRACTICE 
With half-tone portraits of some of the great lawyers, who 
have tried celebrated cases contained in this book: 

ABRAHAM LINCOLN 

HON. D. W. VOORHEES 

JUDGE GEORGE M. CURTIS 

HON. JAMES A. VAN DYKE 

CHIEF JUSTICE RYAN (WISCONSIN) 
HON. JAMES HAMILTON LEWIS 
HON. WILLIAM A. BEACH 

JUDGE JOSEPH W. DONOVAN 
CLARENCE S. DARROW 


Especial attention is called to the very important 
chapters on: 
THE LAW ASAPROFESSION REACHING A JURY 
TRIAL HINTS A clever advocate talks to one | 
| 
| 





ORATORS AND ORATORY juror at a time and never 
(ANCIENT AND MODERN) more than one, in this way se- 

IDEAL CASES cures the whole jury 

WINNING CASES . 
They are seldom won by acci- TWENTY-ONE RULES OF 
dent, more frequently by hard PRACTICE 


Invaluable to a practicing law- 


work 
SELECTING A JURY yer 


One of the most important | 
points in the trial of cases LAW OFFICE, STUDY AND | 
| 
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CROSS-EXAMINATION TRIAL 
It is an art and should be Well worth a careful examina- 
studied carefully tion 
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Epstein, in The Nation, Vol. 115, pages 
315. 18 (Sept. 27, 1922) 

“Justice Under Bolshevism,” Contem- 
porary Review, Vol. 117, pages 861-78 


(January, 1920) serving 
fe: °9 : me and working along ethical lines is 
Soviet Courts in Action,” Current His the search for heirs and hentess im mat: 
tory, Vol. 13, No. 2, pages 295-8 ters intestate, tesiate or contested; also 
owners of dormant bank accounts, trust 
balances that have terminated, etc. 
We advance all expenses and handle 
cases on contingent basis. 
wyers and others cooperating with us 
in behalf of heirs found receive adequate 


Unknown and Missing 
Heirs — Searched For 


international organization 


Decree of Russia’s Law Courts, pub 
lished in The Russian Review, Vol. 1, Nos 
1-6, from Sept. 12, 1923, to Nov. 15, 1923 

The Civil Code of Russia, published in 


above numbers of the Russian Review, and compensation. 


Booklet re our services and activities 
sent to Lawyers on request. Legal rep 
resentatives listed for emergency service 


W. C. COX & COMPANY 
Federal Reserve Bank Bidg., CHICAGO 


continuing through the greater part 1924 
The Criminal Code of Russia, published 
in London 


Speech, Senator Borah in the Senate on 








February 21, 1922, Congressional Record =! 
page 4194 Series of arti Isaac Marcosso1 

“Soviet Courts,” The Docket, page 2735 pearing in Satu Evening Post, | 
(1923). ber, 1924, to February, 1925 











































































